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1. EXECUTMEMMARY

®After my ruling everybody was telling me to be cal
[Then, the] disciplinary proceedings against me stg
| know thahey were simply waiting for me to make
mistake

Judg®ominikzeszkiewicz, judge in the DistrictlCouwtin S j h

Since late 2015, the government of Poland has adopted and implemented a set of legislative and policy

measures with a clear goal in mind: to undermine the independence of the judiciafhey have achieved it

by politicizing thesystem of judicial appointmats, by givingthe exclusive poweto the Minister of Justiceto

dismiss and appoint Presidents and Vie@residents of Courtsby forcing the Supreme Courtudgesto retire,

andbyweaponih mf ne chr bhokhm’ gx o dhe godedhmdénimefvards, disciplinessnc > x-r Onk ™ m
punishes and silences judges and prosecutors as it wishes.

This report is based on research carried out continuousbetweenMarch 2017 and May 2019. It presents
detailed description and analysis of0 cases of disciplinary proceeding against judges and prosecutors.
The research was based on interviews with judges, prosecutors and activists; interviews with their lawyers;
interviews with the Disciplinary Prosecutor for Common Courts; written communicatiaf the Disciplinary
Prosecubr; analysis of documentation from proceedings obtained by Amnesty International; and other data.

The cumulative effectothe®qgdenql r~ g  r add moverofrthe judjciany gt makialis levédsg s * j d
severely weakening the separation of powers Holand. As the government continues to consolidate more

and more power in the executive branch, judges and prosecutors have started to take a stand against the

project to politicize the judiciary.

®Vd g uspokemhiuadqg adenqgd- Mnyv sgdcoﬂd')(dtqd\fdaeddkl cnm-s adkh
silencedt~ bnll dmsdc I tcfd Cngns’™ Y aStcnvrj  egnl sgd Chrsqgh

Sgd fnudgmldms g r qgdr onmc dc-acguiredipublicaice withasmear ognr dbt snqgr -
campaign and threats, and by tegeting them with disciplinary proceedings in a bald attempt to silence them

"mc rsgqho sgdl ne sgdhg “"tsnmnlx- Hm snc x-r Onk mc+ rnl
situations where their own human rights in particular the righs to freedom d expression, belief, association

and peaceful assemblyt are breached. Moreover, through the new system of disciplinary proceedings, some

judges have experienced targeted harassment for their professional decisioaking, and the risk of being

subjected b these proceedings hangs over others. Such harassment presents a real risk of undue influence

nm sgd itchbh gx+ hmbnlo shakd vhsg Onk mc-r nakhf > shnmr
and EU law.

Judges and prosecutors who are known as defdars of human rightsare at increasedrisk of harassment
and intimidation. This report details how the government has targeted judges by subjecting them to
disciplinary proceedings for rulings in which they uphelthe human rights ofpersonswho expres®d dissent
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against the governmentSuch targeting raises serious concerns in a situation when the power over
disciplinary proceedings has been concentrated in the hands of the Minister of Justice.

This report alsodocumentsthe cooperative response of profesh nm™ k i tcfdr- “rrnbh shnmr °r
individual judges to these forms of pressure mutual support, solidarity actions, and legal challenges to the
so-called reforms.

Sgd r hst  shnm h msa@amibéllsninging in thed Eutogedn CogmmisgiEE). In January

2016 it launched adialogue with the government of Poland under the Rule of Law Framewofkis was the
first time the framework has been activated since its creation in 201 2018 and 2019 the ECalso

brought three infringement proceedings against Poland for measures that do not comply with EU; law
including the new disciplinary proceedings characterized by extensive powers of the Minister of Justice, and
the special position of the Disciplinary Chambef the Supreme Courtin April 2019, the European
Commissionconcluded that the new system of disciplinary proceedings doe®ot comply with the EU law.

The ECstatedthat the Disciplinary Chamber of the Supreme Court is not an independent body.

In December 2017, after having gone through three stages of the dialogue with Poland under the Rule of

Law Frameworkthe EC' kr n ® bshu  sdc @qBumopekndUnién. TiBiscameaftershg d Sqgd " s X
adoption of amendments of laws on the Supreme Court andet National Council of the JudiciaryThe EC

concludeds g s sgd rhst shnm hm Onk mc "I ntmsr srSince ®bkd g qhr
sgdm+ sgd b rd ne ha®heerkwnith tinecurépean Caunmill@hthese proceedigs were

pending at the time of writing.

Reports of threats tpand security concerns for publicly known judges and other members of the judiciary in
Poland are not surprising when considered in the context of the ongoing negative media campaignwell

as campaigns spearheaded by prgovernment groups. Suchattacks create and sustain an environment of
outright hostility toward the branch of government tasked with upholding the rule of law.

Defending the independence of the judiciary and the rights dfitse working within it are not simply ends in

sgdl rdkudr- Hmcdodmcdms bntqgqsr ~gd °~ ft > q msng ne deedbs
to ensure due process for persons suspected of offences and effective remedy for human rights viiati If
itcfdr “mc oqnrdbtsngr b mmns nodg sd hmcdodmcdmskx+ dud

words, having a politically controlled judiciary and prosecution service makes everyone vulnerable to
injustice.

DISCIPLINE AND GH.EN

In response to the unprecedented mobilization of judges and prosecutors against these changes in the

judiciary, the government began targeting the most vocal critics by making use of the same powers it

"bbtltk > sdc sggntfg sgd &g lRobsh National FounHatonghdsemissionastbg 1/ 06 s
promote Poland started a publiclye t mcdc b~ 1l o> hfm b kkdc ®E ' hgq Bntgsr - Sgd
oqnlnsd sgd fnudgmldms-r ®qgdengql ne sgd itchbh > gx ™ - Hsr
itcfdr ax k adkkhmf sgdl ®g rotdbhbk k> cdbhkr pbomshmimceqngs
wrongdoers who enjoy impunity.

In the meantime, various anonymous Twitter accounts intensified online personal attacks against individual

judges. One account named KastaWatch routinely published tweets amoumg to online harassment and

abuse of judges known fos g d h g b g h s h b haf judiciarg In pagicular@t fredjemtly dttacked

women judgeswho spoke outagainss gd f nudgml dms-r hmsdqedgdmbd.vhsg sgd h
TheyincludedL nmhj > EqGbj nvh’ | mec Cngns® Y aStcnvrj + vgnrd b

There are indications thaKastaWatchdraws on classified or semclassified information from government
authorities. For example, on 3 April 2019, the day the European @amission announcedthat it had opened

the third infringement procedure against Poland over the system of the disciplinary proceedings, KastaWatch
published a snapshot of a confidential letter of notice sent from the EC to the Polish government.

During hiss © Kk j s Mdv Xngj Tmhudqgqrhsx hm @oghk 1/ 08+ Onk mc-r
the situationregardingOn k ~ mc - r that af godi-VYichyyFrance(RostWorld War 2) suggesting it lacks

legitimacy. The PM also declared that up to 8 of On k *~ population supports the changego the judicial

system. According to a survey commissioned in February 2019 hystitia, the largestassociation of judges

in Poland, 57% of participants feared that the independence of courts is at ridkllowigs gd ®qgdengl ~ne sgd
judiciary. Only 2% b nmr hcdgdc sgd rhst > shnm ®nj -
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@ksgntfg sgd | "inghsx ne sgd itcfdr hmsdquhdvdc
comments about them and their work as harassmenthere were also those wheoonsidered themto be
expressions of opinions and legitimate criticism.

COURTS AND HUMAINGRIG

The independence of the judiciary is a crucial element of the right to a fair hearing. Under its international
human rights obligations, Poland must ensure that judal proceedings are conducted fairly and that the
rights of the parties are respected. States have an obligation to take specific measures to guarantee the
independence of the judiciary and protect judges from any form of political influence. Under imetional
human rights law, judges shall decide matters presented before them not only impartially and in accordance

enq

sghr

with the law, but without threats or interference. Pursuanbs gd ®qgdenqgl  ne sgd itchbh > gx+

been broken in Poland.

Dkegahds®™ Onckddm> hr nmd ne 03 vnldm vgn ngf mhy
March, during which they opened a bannerproclaiming® E * r b h r | Rsno - Rgd ~ mc
verbally and physicallyabused™ mc Dk @ a h d s ° ed@ameckimjuiymAfter thé prosedutces dropped
thev n | d oomplaint in September 2018 arguingthat there was no public interest in prsuing it, the

women appealed to the courtAfter the February 2019hearingD k @ a h d s * sai®@ Whénadvé went to

the hearing, | felt scared and | didn't know what the judge would say... That is why | appreciate that our case
is internationally observed... | really feel I'm not protected as a citizen of this country... And this can happen
to anyone living in Poland now..I don't believe in rule of law in Poland.”

KEY RECOMMENDATIONS

Amnesty International urges the authorities in Poland to:

1 Immediately stop using disciplinary proceedings against judges and prosecutors merely for their
exercise of the right to freedom ofxgression; for their rulings andther legitimateactivitiesdirectly
linked to their work.

1 Review the new system of disciplinary proceedings to ensure they are independent from the
government, in particular the Minister of Justice, and not used as retalay action or other forms of
pressure and harassment against judges.

1 Amend the Law on the National Council of the Judiciary to ensure that members who are judges are
elected by their peers and not by the executive and/or the parliament.

1 Take immediate andconcrete steps to restore and guarantee the independence of the Supreme
Court.
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2.METHODOLOGY

This report is based on research carriedut continuouslyfrom March 2017 until May 2019. It draws on

seven research visitéo Poland! analysis of domestidegislationand internationallaw and standards;

analysis ofEU law reports of independent experts, intergovernmental organizations, and national

professional bodiessh mbkt chmf gdongsr ax sgd Bnt mbhk rssuedt gnod-r
byOn k™ mc - r s@fJudgds,tustittahnd frhemis

Individual cases presented in this report are based on interviews wjtliges, prosecutos, human rights
defenders andactivists; interviews with their lawyers; interviews with the Disciplinary Prosezdor Common
Courts information taken from awritten communicationto Amnesty International fronthe Disciplinary
Prosecutor? analysis ofdocumentation fromlegal proceedingsobtained by Amnesty Internationali t ¢ f d r -
performancereviews, including data on the number of cases and rulingsssued by specific juristsand
monitoring of media, including social media.

In total, Amnesty Internationakconducted 14 interviewswith judgesand four interviews with prosecutors
targeted by disciplinary proceedingsluring the research

Amnesty International researchers analysed the varioamnendments tothe Law of the Supreme Cour;the
Law on Common Courtsand the Law on the National Council of the Judiciafy

With regard tothe EUresponseto the changes in thgjudiciary in Poland this report draws onan analysis of

written communication from the European Commission dhe rule of law concerns since 2016interviews

with civil servants at the European Commission and other expeois EU law and policy and the Polish

fnudgml dms-r gdronmrdr sn s g dinpiogresh at tinme bf witingPublely h mf d 1 d ms
available documents in relation to the proceedings against Poland at tBeurt of Justice of the European

Union (CJEU havealso informed thisreport.

Amnesty International communicatedn writingf its concerns overthe new disciplinary proceedingsystemto
the Disciplinary Prosecutor for Common Couats well asin meetings.” The viewsof the Disciplinary
Prosecutor and his deputiesre reflected in this report.The main findings and recommendations of this
report were shared with the authorities in Poland.

Judges prosecutorsand activistsfeatured in this report are referred to by theiiull names with their
informed consent.Amnesty hternational would like to thank all the individuals in Poland and beyond who
cooperated with the organization in the course of the research for this report.

* March-April 2017, July 2017, January 2018, February 2018, April 2018, October 2018, March 2019.
2 http://rzecznik.gov.pl/?s=amnesty

3 http://prawo.sejm.gov.pl/isap.nsf/download.xsp/WDU20180000005/U/D20180005L . pdf
http://prawo.sejm.gov.pl/isap.nsf/download.xsp/WDU20180001045/0/D20181045.pdf
http://prawo.sejm.gov.pl/isap.nBdownload.xsp/WDU20180002507/0/D20182507.pdf

4 http://prawo.sejm.gov.pl/isap.nsf/download.xsp/WDU20010981070/U/D20011070Lj.pdf
http://prawo.sejm.gov.pl/isap.nsf/download.xsp/WDU20180001443/0/D20181443.pdf

5 http://prawo.sejmgov.pl/isap.nsf/download.xsp/WDU20180000003/0/D20180003.pdf

620 December 2018

725 October 2018 and 7 March 2019, Warsaw
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HOW TO LOSE THHENNDENCE OF THEARMDIN THREE YEARS
November 2015+ August 2016

In November 2015, e new Parliament amendedthe Law on the Constitutional Tribunalin December, the

O gkh Il dms hmsqgnctbdc et qgsgdqxtfdr gxanmpleloyrequsring itoodehrtt®egh at m™ k - r
majority of cases at full bench and decide by ano-thirds majority, as oppased to a simple majority.The

amendmentalsof * ud Onk mc-r Oqdrhcdms "~ mc sgd Lhmhrsdg ne | trsh
against Tribunal judges.In December 2016 the Parliament adopted a package of new laws orthe

Constitutional Tribunal, including a new procedure for the election of the President of the Tribunal authorizing

the Presidentof Polandi ~ oonhms "~ m ®@bs hmf Oqd rtheddishLonstitutionGnd gl mns qd
20 December 2016, the Prest d ms ne Onk  mc "oonhmsdc It kh® OgyxSJiarj
Subsequently,l t k h* O gajled $1d @engral Assembly of Judgesvhich elected her as one of the two

candidates for the President of the Constitutional Tribunadn 21 December 2016,the President of Poland

chose to appointl t k h * O tpyostfiha Prgsident of the Constitutional Tribunal.

March 2016

Changes were brought to th&aw on the Public Prosecuter ©ffice which strengthened the competenciesf
the Minister of Justice.Under the amended law, thefunction of the Minister of Justicewas merged with the
Prosecutor General. Hean give written instructions to all the public prosecutors concerning the content of
any individual case they are dealing with.

August2017

An amendment to the Law on the System of Common Coueintered into force. The lanempowered the
Minister of Justice to dismiss and appoint presidestand vicepresidents of courts, without requiringhat a
justification beprovided (this was applicable duing the first six monthssince the law came to force)The law
also created a new position of Disciplinary Prosecutor for Common Courts. The post holder and his two
deputies are directly appointed by the Minister of Justice for a foyear term. The Disciplinary Prosecutor
also chooses disciplinary prosecutorat the district and appeal courtsThe Disciplinary Prosecutor
investigates possible offencesof judgespursuant to the request of the Minister of Justice, president of an
appeal or districtcourt, college ofan appeal or district court, National Council of Judiciargr on his own
initiative. The Disciplinary Prosecutor for Common Courtsas appointed by the Minister of Justicen June
2018.

December 2017

Amendment of theLaw on the SupremeCourtentered into force in April and July 2018, changing the

retirement age of the Supreme Court judges. Bgweling the retirement age for Supreme Court judges from

70 to 65 years it resultedin £ among other thingst the forced retirement of 27 SupremeCourt judges.The

law also established two new chambers: the Disciplinary Chamber and the Extraordinary Chamber. The

Chrbhokhm gx Bg | adg-r | dladgr vdgd sn ad dkdbsdc ax sgd
itcfdr™ ax | dl adndfSeptemteer 2618, dheFredident efdPeland appointed.0 new judges of

the Disciplinary Chamber and in February 2019, the President of Poland appointed the heads of the two

new chambers.

January 2018

The amendment to the law on théNational Council of theJudiciary entered intoforce. The law gave
Parliament the power to appoint the 15 judges that comprise the NCJ. The Polish Constitution, however,
expressly limits the number of the members of the NCJ appointed by Parliament to six. On 5 March 2018,
Parliament appointed the new NCJ members, 8 of whorare the new presidents or vicepresidents of courts
appointed by the Minister of Justice since August 2017 he amendment of the Law on NCJ prematurely
terminated the tenure of the previous NCJ members
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POLANBREW SYSTEM OF IDNARF PROCEEDIEB 8% STEP

Start of the disciplinary proceedings at initiation of:

President of the Board of the court
Minister of Justice court of appeal/ of appeal/ regional
regional court court

National Council of Disciplinary
the Judiciary Prosecutor

Investigation

Disciplinary prosecutor requests documents anc Disciplinary prosecutor summons judges
clarifications (subjected to proceedings) for questioning

R Closed investigation DISCIp.llnary indictment
° President of the

rocedure unless e
P o ) Disciplinary Chamber of
° Minister of Justice the Supreme Court
issues a challenge chooses the disciplinary
court

Case returns to the
disciplinary prosecutor

Disciplinary indictment

Decision of the first instance disciplinary court

Appeal

of the Minister of Justicethe National Council of the Judiciarythe disciplinary prosecutor, the judge facing disciplinary
charges

Second instance: Disciplinary Chamber

8 For detailed description of disciplinary proceedings, see section: 4The New Disciplinary Proceedings
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AMPACT ON JUDGES

®He s gd sitstinddpéndence,the #éamagd tt
causewilaste ng f dmdqg shnmr -

Alina Czubienidkdge from Regional C@atam Wielkopolski

Inthe early stagesos gd ®qgdenqgl ~ n autheriged and pragdvérimery metia targetech
small number of individual judges who publicly spoke out against iValdemard t ¢, d judge of the
Regional Court in Krakowvho wasan NCJspokespersonuntil March 2018, had suffered several years of
intimidation and harassment.

Serving as the spokesperson of theCJ Judged t qlwhg voiced publiccriticism viathe mediasince 2016

when the government first attemped to interfere with the inlependence of the judiciary by targeting the

Constitutional Tribunal. Inresponse) " ghntr ~t sgnqghshdr Histfamilydnbnsbereto | t cf d dt qdj
investigations and disciplinary proceedingsludged t qwap also targeted by a negative campaign by pro

government mediaincluding national televisiorP during which he received hate mail andabusive and

threateningtext messages? For several months in 2016 and 2017the Central Anticorruption Bureau (CBA)

carriedoutanh mudr s hf ° s h nmr meek. ifhe Asethblydof Jgddjgs of the Regional Court in

Jg jnv q hrdc bnmbdgmr nudg ognbdctg k hgqdftk ghshdr hm
enqgl "k cdbhrhnm “mc vhsgnts ° ognodq  'Jougedrmbgdiljdms enq °
reported intrusionsby CBA officials into his home and offic& The CBAinvestigationeventually concluded

in January 2018that Judged t qwiap not involved in anymajor breaches of thdaw beyond inconsistent

reporting on per diem received.

I t ¢ f d afbofapedjseveraldisciplinary proceedingsincluding an investigation fohis participation in
July 2017 protests indefence of the independence of the judiciaryln 2017, the pro-government newspaper
Gazeta Polskaalled forsuch proceedingsafter! t ¢ f d spakeptdajprotest on 16 July2017 in Warsaw
However, he disciplinary prosecutor athe Appeal Courtin Krakowconcluded in August 2017 that there
were no groundsfor such a move®?

The number of judges targeted by disciplinary proceettjs increased dter the authoritiesbegan
implementing the Law on the Supreme Court and National Council of the Judiciary in 2018, and in the face
of increased judicial criticism of the reforms.

Amnesty International has analysed the cases of eightjudgesf * hmr s vgnl sgd Chrbhokhm' qgqx
office has triggered disciplinary proceedings either in a preparatory investigation of a possible offence, or
disciplinary proceedings against a specific judg¥. These cases present a nomxhaustive list of ongoig

° For example:https://wiadomosci.tvp.pl/29588249/standardysedziegezurka

12 Resolution of the Assembly of Representatives of Judges of the Regional Court in Krakdyws://www.iustitia.pl/uchwaly/2124
stanowiskesedziowczlonkowzgromadzeniaprzedstawicieksedziowokregukrakowskiegez-26-lutego-2018r; Interview with Amnesty

International on 8 June 2017 and 29 January 2018.

11 Resolution of the Assembly of Representatives of Judges of the Regional Court in Krak@wl-2

2 Interview with Amnesty InternationaR9 January 2018, Warsaw

3 https://www.tvp.info/33809312/niebedzie-postepowaniadyscyplinarnegewobecrzecznikakrs-waldemarazurka

“ Ewa Maciejewskalgor Tuleyad Cngns’ Y  aSt4n$tjydj A ®SSwvjnl hidgmhl Jjj+r "Lt n@kh m EgB3btjan v h * j +
Dominik Czeszkiewicz
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https://www.tvp.info/33809312/nie-bedzie-postepowania-dyscyplinarnego-wobec-rzecznika-krs-waldemara-zurka

disciplinary proceedings against judges and illustrate patterns in the way the Disciplinary Prosecutor has
targeted judges who either:

1 approached the Court of Justice of the EU with preliminary questions;
1 spoke out publicly against the reform of the judiary;

9 issued rulings to uphold human rights?

3.1TARGETING JUDGESMMHED TO THE CJEU
WITH QUESTIONS

On 20 September2018, the deputy Disciplinary Prosecutorfor Common ®urts questioned Ewa
Maciejewska a judge of the Regional Court ithe town off ¢ ¢f@ over two hours'® She wasthe first judge
to refer to the CJEUquestionsregarding the compatibility of the new disciplinary proceedings with EU &
Specifically, JudgeMaciejewskarequestedadvice on whetherthe legislation that has removed the
guarantees of independence of disciplinary proceedings against judgisscompliant with Article 19 of he
Treatyon European Union(TEU).

EwaMaciejewska said that theconduct of the interrogationconfirmed her concernsthat political pressure
wasbeing exertedon judges. Shesaid that the questioning vergd on a breach of professional privileget i.e.

itcfd-r nakhf > shnm sn qdr od hkhecirbumstemdesofpartchiardasesix ~ant s |
+ and that it reassured her that shédnad been right when she referred the questions to the CJEY.

BetweenAugustand September 2018 the
deputy Disciplinary Prosecutortwice
summoned Igor Tuleya,a Judge of the
Regional Court in Warsaw, and required him
to providea written explanationregardinghis
public statements about the situation of the
judiciary. In a separate third summonissued
on 14 August 2018, thedeputy Disciplinary
Prosecutor requestedhat Judge Tuleya
provide a written explanationin relation to
accusations that he leakedletails of a case of
oppositionMPswho had filed a complaint
over their de facto exclusiorirom a
parliamentary session irDecember 2016.2°

On 4 September 2018,Judge Tuleya
dtjnvrjh. @ mdrsx Hmsdgq Submitteda requestfora preliminary ruling
from the CJEUin the context of a criminal
case he was adjudicating Gd "~ rjdc sgd DT-r
highest court for an interpretatiorof Article 19 of the Treatyon European Union, requesting specifically
whetherthe new legislation has®emoved the guarantees of impartiality in disciplinary proceedings against
judges andcreated therisk of using disciplinary proceedings to exert political control over coyumtdgments ™ :
and whether thiscontradicts| d I adq r s s gto ensume affediivie legalhprotectior! In a
communication with Amnesty InternationalDisciplinary Prosecutor Piotr Schab stated that his office

Judge Tuleya addressing protestors at the Supréffer Saetituly20180©

Fgydfnqy

> See3.1. Discipline and Silencebelow.

16 Under Article 114.1 of the Law on Common Courts, a disciplinary prosecutor carries out the initial stage of disciplinary proceedings. He
acts eitherex officioor pursuant to a request of the Ministry of Justicéyational Council of the Judiciarya president of an apgal or

regional court; or college of an appeal or regional court.

7 http://www.lodz.s0.gov.pl/index.php?p=new&id=858&idg=mg,121&kword=pytiee%20prejudycjalne%20do%20tsue

8 Article 85.1 of the Law on Common Courts

9 http://prawo.gazetaprawna.pl/artykuly/1267433,sedzimaciejewskau-rzecznikadyscyplinarnego.html

2 1n December 2017 Judge Tuleyaupheld the complaint of four opposition MPs against the decision of the Regional Prosecutor in Warsaw
to discontinue an investigation regarding a particular Parliamentary session in DecemP@t6. In January 2018, the vicepresident of the
Qdf hnm  k Bntgs hm V' gqr v “bbtrdc Itcfd Stkdx ™ ne qdud seofduigebk  rr hehdc hme
Tuleya garnered a lot of media attention after some of the governmgatrty politicians commented that he was not suitable for the position
of a judge pursuant to his decision in the MPs casé-or details see: Amnesty International,he Power of the Street2018, p. 33

2 https://prawo.gazetaprawna.pl/artykuly/1246810,warszawssad-okregowywystapitdo-tsue-z-pytaniem-prejudycjalnym.htmi
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hmudr shf s doeequesyfa a gralimina® sulngl which [in the case of Judge Tuleya] did not meet
sgd bghsdgh® rds nts hm @qshbkd 156 SEDTZ narsqtbsdc sgd

Deputy Disciplinary Prosecuto© q y d | >Radgiktold Amnesty International thattie text of the preliminary

guestions submitted by judgeMaciejewska® mc St kdx~ v > r hcdmshb > k+ vghbg ®q  hr
®r nl dancx hmektdmbdc sgdl £ adb trd sgdx “~gd hm snvmr 04/
bnmr t ks # Bothjudgeshdsnied the involvement of third parties in their decision to submit preliminary

questions. The deputy Disciplinary Prosecutor claimed thatwaskim j dk x 9 ®ZV\ g s Zj hmc nel\ gn
behind the two identical legal reasonings [of the preliminary quisns]...? This raises concerns that one of

sgd itcfdr f ud*®»° e krd sdrshlnmx-"—

(

At the time of meeting with Amnesty International, the deputy Disciplinary Prosecutor was considering

gdedgghmf sgd itcfdr- b rdr s nofprayidinga plsetestimorgiflie nm rtr ohbh
initial investigationof the deputy Disciplinary Prosecutoconcluded in December 2018 that neither of the

judges had acted under undue influence$

Amnesty International remains concerned that the disciplinary proceedjs mechanism appears tde used
againstjudgessolely for the performance of their dutiesRegular targeting of certain judges by investigations
+ even if they eventually conclude that they did not commit any offengemay amount to a form of
harassment.National courtsin EU member states have the rightinder Article 267 of the Treatyon

European Unionto submit questions to the CJEU regardintpe interpretation of the Treatieg” Launching a
disciplinary investigation againgudges simply because they havexercisedthis right raises serious
concernsaboutinterference with the administration of EU law.

3.2INVESTIGATED FERIENES FREEDOM OF
EXPRESSION

The comments and statements of judges have also come under scrutiny by tResciplinary Prosecutor for

Bnl Il nm Bntgsr- Hm b rdr cnbtldmsdc ax @ mdrsx Hmsdgm s hn
otakhb bghshbhrl ne sgd fnudgmldms-r qgqdengl dudmst > kkx r
performance. Such shifs indicate the possibilitythat the Disciplinary Prosecutor is using alleged concerns

about professional conduct as a proxy for targeting judges for the lawful exercise of their freedom of

expression.

JUDGENQNS @ Y @BISTRCNMRBRTI®DS R J

® know that my president [of the court] and the head of my department were requested [by
Prosecutor] to write opinions on my performance so | can imagine the next step might be try
gd rnm enq chrbhé&khm gx bg qfdr hm | x vnec

ltcfd Cngns”> Y aStcnvrj

In January 2019, JudgeDorotaY > a St cnvr j ° g d b desfooch deputywDisciptinary Prasenutor
Lhbg" S, informing leerthat she may have committed an offence against the dignity of a judge because
she accepted aprize fromtheM’ x n q n g Pawel AddmopwiczAlthough the letterof the Disciplinary
Prosecutorwas dated 23 January, theludge receivedit only on 5 March Mayor Adamowiczhad beenfatally
stabbed on13 January 2019 during an annual charity eventHe was known for his support of LGBTI rights
and openness towards refugees and migrants.

2 Letter from 4 January 2019 on files with Amnesty International.

% Interview with Amnesty International, 7 March 2019, Warsaw.

2 Interview with Amnesty International, 7 March 2019, Warsaw.

% Interview with Amnesty International, 7 March 2019, Warsaw.

% http://rzecznik.gov.pl/wpcontent/uploads/2018/12/KomunikatRzecznikaDyscz-1712.pdf
27 https://eur-lex.europa.eu/legakontent/EN/TXT/?uri=celex:12016 E267

2 Online communication with Amnesty International, 20 March 2019.
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In a meeting withAmnesty International in March 2019, the Disciplinary Prosecutstated that Mayor

Adamowiczwas a defendantin ongoingproceedings withinthesaméo nt qs vgdgd 1 tcfd Y aStcnvr
works®1 t cf d Y  a$t dinatthg mayotwgsidt idvolved inselecting the recipients of the prie

she was awarded. The prize waawarded by the Council for Equal Treatmernd she donated the financial

reward to a chaity.*°

®Adenqd H "fgddc vhsg sgd mnl hm shnm+ H e |l hkh > ghydc | xr
jhmec ne rodbtk shnm ne hsr khmjr sn onkBABshbh mr+~ 1tcfd
't cfd Y  asiit shewas nptfamiar with the case filesrelating toMayor Adamowicz and onlyknew

about the proceedings against hinfrom the media. Despite this, the Disciplinary Prosecutor consideretiat

JudgeY * a St c-naecepiance of theprize, which included a financial reward of 3,30(ZS n s x Euro§ 6 /

amounted to an interferencewithi t c findependenceand the principle that it is not acceptablefor a

judge®s n " bbdos | nmd x3%* Eheinvestigatiorcwhependiag atise time of writing.

Nm 2/ | "mt gx 1/ 08+ sgd Chrbhokhm gx Oqnrdbtsng "~ krn qgdp
explanations for her tweet after the killing of mayor Adamowigewhichsher * h¢c9 ®Sghr hr gnv g sd

d mc ¥ Fhe proceedings were pending at the time of \ting.
JUDGHELIMPIA @Q @8 BRI ®RMNBTRICH COURDREV WIELKOPOLSKI

®Hm Rdosdladg 1/07£ H gdbdhudc hmengl " shr
my performance. He was particularly interested to learncainopliaamyg or negative opinions abao
|l dE @esdqg °~ edv I nmsgr+ H g ud kd gmdc Ze
-dwbddchmf sgd cd ckhmd eng sgd cdkhudqgx
upsn sgedd coxr -

Judgdlk h'1 o h L "AS tgr’ y&d jj

JudgeNkhl oh™ -A>§t ®ydjd sn sgd ~ssdmshnm ne sgd cdotsx Chrbh
Radzik after her participation atthe Pol'and'RockFestival in August 2018 where she had spokerabout the

importance of the independence of the judiciary for human right8.Shortly after the festivalthe deputy

Disciplinary Prosecutomlsorequestedinformationfrom the President of the District Court ifsormdw

Wielkopolski abouthe performance ofJudgeA ™ q ° &.r jS't rinythe period from January 2015 to August

2018.%8 The queryrequested information abouny possible delays in relation to decisiemaking. There

were 10 cases inwhich the judge was late in deliveéng written justification of herrulings; in seven of them

the delay wasbetweenone and three days On 4 April 2019, the deputy Disciplinary Prosecutor concluded

that her responsibility for the delays was mitigated ther heavyworkload as she had the highest number of

cases in her departnent.3”

Before the decision of the deputy Disciplinary Prosecutor to drop the case against hrdgeA ™ q~ S j

L > St royddjnnesty Internationathat shefound it difficult to work in the current climateand wasworried

about the future She had no trust in the system of the disciplinary proceedings, because the second

instance court would be the new Disciplinary Chamber of the Supreme Co@Dudqgx r hmf kd i tcfd hm
Disciplinary Chamber is connected to the Minister of Justiceshe said*®

2 Interview with Amnesty Internationalf March 2019, Warsaw

30 http://orkiestravita-activa.pl/pl/idea/

31 Phone interview with Amnesty International, 25 March 2019

% Interview with Amnesty International7 March 2019, Warsaw

3 https://www.polsatnews.pl/wiadomosc/20193-06/sedziamusi-sie-tlumaczycz-przyjecianagrody-od-adamowicza-bo-moglauchybic-
godnosciurzedu/

3 Interview with Amnesty Internationalé March 2019, Wroclaw

3 http://gorzow.wyborczepl/gorzow/7,36844,23748948,sedziowiena-pol-and-rock-mamy-nikle-pojecie-o-wartosciach.html
% Letter from 12 September 2018 on file with Amnesty International.

%" Decision of the deputy Disciplinary Prosecutor on files with Amnesty International.

% Meeting with Amnesty International, 6 March 2019Wroclaw
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3.3INVESTIGAFER RULINGS

One of the most serious threats to the right to fair trial in Poland is the possibility that judges could be
subjected to disciplinary proceedings for the content of their rulings. As of September 2018, Disciplinary
Prosecutor Piotr Schab andhis two deputiesbegantargeting judges whose decisions in the courtroom were

in their opinion®o nk hs hb ™ k -
JUDGEF @V N i BRE@ONAL COURN MM @$

@f | will balisciplinetbr a ruling, no judge in Poland can feel safe anymore.

Judg® S vindljhrg

®H-1 udge é&nts sgd r hgechredt mm mimm Il Xhé frife ofihe lpceal mayar

before> bgnvc f > sgdgdc hm Onym S nm Hmsdgm shnm k Vnldm-r

nm vnl dm-r qhf g sce discimin@iorkin jobs|&k of atapgs tolcontraceptives, gender
based violencet and alsoabout the broader concernovers gd hmcdodmcdmbd ne sgd
gd! "hm rhkdms.®Qdugktismmimk thadc vnl " m —

A few months later someboy reported her speech to the policeand she was charged witta misdemeanour
eng tr hmf ®&neednftThalfidst instangeccourtfouhdrher gutltyaakdoitdered a fineof 1,000

Zlqtys 33 Euro), which she appealed.In September 2018 a judge of the Regional Cou®ny mR$ v nl hq

I Jjr° gt kddnotcgnmitedrany dfferice.

In the view of Judgel J j r ~ +usinggmlsdsns h > k k x @nne emdnmir hl WSpidke auringg cilty,
where the limit for freedom of speech is broaat. He also acknowledgedhat her choice of words was
prompted by concerns about the encroachment on human rights in Polandncluding restrictions o
freedom of assembly and interference with the functiamg of the judiciary. He warned of the dangers when
®onkhshbr dmsdqgr sgd itchbh  gx8uidgel dtheh pnecebdedtd g d r
outline six points(below)illustrating infringements on the independence of the judiciatyy various
government authoritiesincluding the President:

1 refusal to publish the decisions of the Cagtitutional Tribunal;*?
1 issuance of aPresidential pardonin a case wherejudicial proceeding were still ongoing;

1 refusalby the President to appoint three neyiudges of the Constitutional Tribunal, elected by ¢h
[previous] parliament and appointment ofanother three judges [without a valid legal basigh their
place;

1 removal of themembers of the National Council of the Judiciarjpy terminating their tenure
prematurely] and of the Supreme Court judgegby forcing them intoretirement;

1 election of thenew National Council of the Judiciary in an unconstitutional modby the parliament
instead of assemblies of judges];

1 failure by governmentto comply with decisionst pursuant to preliminary questionst of the Court of
Justice of the European Union.

While the first instance court ignored this contextual refanee made by the defendant during her speech,
Judgel J j intérrogated it and concluded that the defendant was right expressfear over the protectiorof
human rights.

3 See the video from the protest on 8 March 201 https://www.tvn24.pl/poznan,43/joanndaskowiakdostalawezwaniena-policje-za-
jestemwk-wiona,802492.html

4 Under Article 141 of the Code ofPetty Offences http://prawo.sejm.gov.pl/isap.nsf/DocDetails.xsp?id=WDU19710120114
“RulinglV Ka 818/1&wS3AA 2 y I £ [ 2 dzNIXi  2ubtifidatibn, JOLEAIN4, sedin Ny 3 | Y R W

“2 Reference from the rulinghttp://isap.sejm.gov.pl/DetailsServlet?id=WDU19970780483
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The consequences

@kl nrs hlldch sdkx “esdg sgd cdbhrhnm+ Itcfd 1Jjr> entmc
interferenceabout which he had warned.The deputy Disciplinary Prosecutofor Common Courtsstarted an

investigationagainsthim, arguing thathehadb nl | hssdc ® m needmbd “~f hmrs sgd chf
i t c f®dccordingto the Disciplinary Prosecutor for Common Courts, Piotr Schahe rulingin the

I dGjnvhvijr b>md®dwo gbd rkr hnnoff iehesdlesitn k-®som k h's h,whith | > mhedr s~
rdogdr dmsr ° ¢ moéndhe bhasis of vbhizlgadudge codldnie the future acquit a thief arguing

povertyresulting from systemic issues®

®Sgd | nl rdlimgpwaspgplished [on 25 Sepember 2018], the [deputy] Disciplinary Prosecutor for
Common Courts,0q y d | Rad%ik, took an interestin my person~ r ~ hlc J jl- tFiedf hd sent a letter
to the - k niscifinary Prosecutor athe Appeal Court inPozng- 5 In the letter, he requestedhat Judge
MariolaF $ n v | thelocal disciplinary prosecutor? undertake an investigation into a possible disciplinary
offence’* ® Nm 2 N018,nha [deputy] Disciplinary ProsecutoiRadzikasked me to provide
anexplanatonne | x itcfl dms- "~

In his reply, Judgel J j challenged the allegations that he breached the obligatida be apolitical noting

that the deputy Disciplinary Prosecutor based them on media statements rather than the decision itsel g d

oral delivery ofthe decision took over 30 minutes. Thédeputy] Disciplinary Prosecutor seemed to have

hmhsh > sdc sgd ognbddchmfr ° f  h%WMseoverdthegudge argudd,tged qd ¢ s gd
deputy Disciplinary Prosecutor failed to clarify which spedfparts of the ruling wereconsidered to be

politically motivated°

When Amnesty International sought a clarification on the type of evidence availableh® deputy
Disciplinary Prosecutomt the beginning of the proceedings, hadmitted that he had initiated the
proceedingson the basis ofmedia reports®!

On 5 November 2018, thelocal disciplinary prosecutor inPoznaS, JudgeF S n v | doopped the case

againstJudge! J j, arguing thelack of legal gromds.52 The Disciplinary Prosecutor for Common Cotsr

was not satisfiedand neither was the Minister of Justice who used his power to issue a challengprgeciw)

to the decision of the local prosecutorOn 7 February 2019,Judgd Jj r° gdbdhudc ° vghssdm mns
the Disciplinary Prosecutor startétwo proceedingsagainst him:one for his decision into the ~ (0 j ncase ° |

being delivered orally; and one for a written justification of the decisioAt the time of writing,

Judgel J j wasawaiting the first hearing at thadisciplinary court.

According to the procedure, the President of the Disciplina@hamberof the Supreme Court appoirgd the
Appeal Courtto hear the case choosingthe court in Katowice,300 km fromOny m™ § -

On 16 Ap,ril, the Disciplinary Prosecutofor Common Courts als@pened disciplinary proceedingshagainst
JudgeF Snv'emjgc " kkdfdc ®oqnbdctqg k | hrs  j dudgel\dgdm bknr hmf sg

The caseof Judgel J j and the subsequent chain of disciplinary proceedings illustrates the punitive

attitude towardsjudicial decision-making that the authorities label ag@political”. Although international law

“bj mnvkdcf drshaldbedeldiatcauntable for@nstance®f professional misconduct 5 the UN

Rodbh "k Q oongsdtqgq nm sgd hmcdodmc dtinebndependentexercidedr -~ mc Kk v
of their functions [requires]they should not be subject to disciplinary proceedings or sanctions relating to the

content of their rulings, verdits, or judicial opinions judicial mistakes or criticism of the courts>

4 Article 107.1 of the Law on the System of Common Courts.

“ Interview with Amnesty Interational, 7 March 2019, Warsaw

“ Interview with Amnesty Internationalf March 2019, Warsaw

% Interview with Amnesty Internationab March 2019, Poznaz.

4T Under Article 112.1, in cases of the judges of Regional Courts, the disciplinary prosecutor is eitter Disciplinary Prosecutor for
Common Courts, or (as in this case), the deputy disciplinary prosecutor at a Court of Appeal.

% The letter dated on 26 September 2018 is on files with Amnesty International.

“ Interview with Amnesty Internationab March 2019, Poznaz.

% The reply dated on 19 October 2018 on files with Amnesty International.

51 Meeting with Amnesty International, 7 March 2019, Warsaw.

52 Decision on files with Amnesty International.

% Kyiv Recommendations on Judicial Independence in Eastermui®pe, South Caucasus and Central Asia, para. 25.

54 Report of the Special Rapporteur on the independence of judges and lawyers, Gabriela Knaul/i2BC126/32, para. 87
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JUDGH.INEZUBIENIAK, REGEON/RT GORIVWIELKOPOLSKI

®Nmbd sgd itchbh > gx knrdr hsr hmcdodmcdmk
1984 mc g ud dwodghdmbdc cheehbtks shldr-
dudm vnqgrd-"—

Judgdlina Czubieniak

On 22 March 2019, the Disciplinary Chambeiof the Supreme Courteprimanded Judge Alina Czubieniak

from the Regional Court inGorzow Wielkopolskior her& q n mf hmsdqgoqgdiscormdmeda ne sgd Kk v
2016 casein which she had ordered a re-examinationof a decision onthe arrest of an illiterate defendant

with mental health issues who had been accused skexual assault of a minar

®Sgd | "m bntkc mns gd ' c+ "mc sgd ognrdbtsng oqd
cnbtldmsr vhsg bg qfdr ~f  hmrs ghl hm vghs hmf

Czubieniakexplained®

gdrdmsdc sn
£ Sgd | "m g
In2017,atsgd od "  j n e ssoeéar campaighagainstjudges, the Minister of Justice took an

interest in the decision of JudgeCzubieniakand argued that shehad endangered the course of criminal

proceedings by releasing the suspect. After the first instee disciplinary court held that JudgeCzubieniak

had not erred in requesting a reexamination of the arrest due to the original absence of a defence lawyer,

the Minister used his powett introduced within the reform of the judiciaryt: and appealed the deésion to

the Disciplinary Chamber of the Supreme Couff.

During the hearing on 22 March 2019, the Disglinary Chamber decided that Judge Czubieniak committed
chrbhokhm  gx needmbd a ¥ Adcordingntothe Discipbnary @Ghardbeftequdge | hr s * j d = -

quoted Article 439 (revoking a decision on the grounds of procedural mistake) of the Code of Criminal

Procedure, instead of Article 440 (revokingn obviouslyunjust decision)%® In response to the verdict and its

delivery, Judge Czuleniakb ~ k k dc h's " 5 She aso faibed cohcerms that the wording of the

decision strongly resembledhat usedin the challenge by the Minister of Justice against the decision of the

first instance disciplinary cour€® In response to her statements tthe media published on 23 and 24 March

1/ 08+ sgd Chrbhokhm gx Ognrdbtsng rs> gsdc mdv chrbhokhm’

ne "m neeh®d ne °~ itcfd -

Judge Czubieniak sees her case as a warning to the otheespecially youngeeti t cf dr - ®Rn e g H- |
pleasantly surprised, | get a lot of support from all around the country [after the decision of the Disciplinary
B g " | a & §he appeal case against the first decision of the Disciplinary Chamber, as well as the new

disciplinary case gjainst judge Czubieniak were pending at the time of writir§g.
CONCLUSION ONIGHHESNS AGAINSEIUD

Hm ° | dd s h mfauthofitiesgAmBastl Intenational raised its concerns over the use of disciplinary

proceedings against judge$* On the bass of documented cases, the organizatiooonsidersthat the current

use of the proceedings risks resulting in an atmosphere whegjudges out of fear of being subjected to

disciplinary proceedingsyisk having to base theidecisions on political considerdions ratherexclusively on

the law. It also raised concerns that targeting judges for their public outspokenness may be a breach of

Onk > mc-r hmsdgm shnm™ k gt |~ mmanberspfthe judiccakthefrighslon mr sg s ft°

% Phone interview with Amnesty International, 27 March 2019.

% Article 121.1 of theLaw on the System of Common Courts

57 http://rzecznik.gov.pl/2019/03/komunikatrzecznikadyscyplinarnegesedziegoepiotra-schabaw-zwiazkuz-doniesieniamimedialny miw-
sprawie-sedzialiny-czubieniak prowadzacymido-dezinformacijipublicznej/

% Phone interview Phone interview with Amnesty Intertianal, 27 March 2019 http://monitorkonstytucyjny.eu/archiwa/8438

% https://wiadomosci.onet.pl/tylken-onecie/alinaczubieniak-skazanaprzezizbe-dyscyplinarnasn-na-kare-upomnienia/n1bf22e

% https://wiadomosci.onet.pl/tylken-onecie/alinaczubieniak-skazanaprzezizbe-dyscyplinarnasn-na-kare-upomnienia/n1bf22e

& http://rzecznik.gov.pl/2019/03/komunikatrzecznikadyscyplinarnegesedziegepiotra-schabaw-sprawie-podjeciaczynnosck
wyjasniajacychw-zwiazkuz-wypowiedziamimedialnymialiny-czubieniak-sedzisadu-okregowegew-gorzowie/

2 Phone interview with Amnesty International 27 March 2019

% Phone interview with Amnesty International 27 March 2019

5 Letter to the Disciplinary Prosecutor for Common Courts, 20 December 2018; Meeting with the Disciplinary Prosecutor for Cammo
Courts and his deputies on 7 March 2019.
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http://rzecznik.gov.pl/2019/03/komunikat-rzecznika-dyscyplinarnego-sedziego-piotra-schaba-w-sprawie-podjecia-czynnosci-wyjasniajacych-w-zwiazku-z-wypowiedziami-medialnymi-aliny-czubieniak-sedzi-sadu-okregowego-w-gorzowie/

freedom of expresion, belief, association angpeacefulassembly provided that in exercising such rights,
they preserve the dignity of their office and the impartiality and independence of the judici&py.

Cases of disciplinary proceedings against judges documented in this report were triggered by actions or

rs sdldmsr sg° s sgd Chr bholpditmal g X mZq nsrgddbgtdsenngg db rhnr hacgddg docg  sn
of the office of a judge’® In a meetingon 7 March 2019, Amnesty International representatives requested

bk ghehb> shnm ne “bshnmr s jdm ax itcfdr vghbg | "x “ I ntm
opinions political activity? Yes, it is. Negative endorsement of politicairapns in public? [It] is a political
bshiUdsg-cds hkr rdd sagae.b > rd ne Iltcfd | Jjr"

Amnesty International considers that the use of disciplinary proceedings against judges solely for the content

of their rulings is in breach of internationahuman rights law. It draws on the clarification by the UN Special

Rapporteurinl/ 03 sg' s ®Zitcfdr\ rgntkc mns ad rtaidbs sn chrbh
the content of their rulings, verdicts, or judicial opinions, judicial mistakesq b ghshbhr # ne sgd bntgs

3.4AMEDIA CAMPAIGNSAGAINGES

Apart from disciplinary proceedings,ydges as a group havéeen also targetedn a negative campaign in

the pro-government media which routinely portrags gdl ' r sgnrd vgn ®e OnkK dmesgd hmsd
"mc ~ gd ®° aThenkgasvg chmpaignvis vibrant also on the social media. A twiteercount

named KastaWatch has routinely published tweets amounting to online harassment and abuse of judges

j mnvm enq sgdhqg b q fudidaty.fnelaccoust alsogublish@laemnstopts of datements

regarding disciplinary proceedings against specific judges, decisions of disciplinary cowatsl information

“ants it cf draswelbab aherinfoemation frortheir personal files KastaWatchalso targets

judges whose rulings it disagrees with. It repeatedixpressed itsdisapprovalwith Judgef t j "Athyk h Sr j h +

known for upholding the rights of the antgovernmentprotestos,” mc cdbk > qdc ~ bnl |l hsl dms sn
ats gd " bs huh s hdon 17nJene201P hthe hdad of theDistrict Courtn Central Warsawdecided

to move Judge Bilinski fronthe criminal to the familyc huhr hnm ne sgd bntgs- ®H bnmr hcdc
decisionl * j hmf + r “ kict* | tcfd Ahkhmr

KastaWatchalso targeted Judge Dariusz Mazur, the spokesperson of the Association of Judgdsemis,

"mc " m ntsronjdm bghshb 8g ds ddb®dden qink crdeg rs dpod kikt cshgldH r gix
j mhfgsr vgn vhkk mns hrd s n®mikdd™ m  angd vigtnrsdhbdlr xrsdl = - ®F
g ¢ hmengl " shnm s g”?Therevact indicationsdhatthe @& couny drafivs on classified or

semi-classified information from government authorities.

3.5FROM COURTROOGIB TRIRS QDD SR

Im gdr onmr d s n megsdresfagainadhg imdependsncer of the judiciary, judges across Poland

have alsostarted to organizecollectively The assemblies of judges at courts have adopted resolutions critical

of the laws and policy changes that haenhanced the powers of the Minister of Justice over courtdudges

o gshbho>sdc hm oqnsdVsnrk medd it JGhy 200 ahd DRdEMber2018and e r —

started to publicly express concerns over the future of fair trials and rule of lawPoland. As the pressure

against individual judges started mounting after the Minister of Justice appointed the Disciplinary Prosecutor

for Common Courts, judgedegan toorganize solidarity pickets holding signgleclaring®Vd v nm-s ad

hmshl hc sdc ~: ®Hmcdodmcdms ®bimt gak@c ghgbkgshsegddiaudfied Bls
the case aboe).”™

A number of judges told Amnesty International that they consider these public activities as their obligation to
defend the independence of courts in Poland®Eng sgd ehqgrs shld hm ntqg b qgddqgr v

65 Basic Principles on¢hindependence of the Judiciatyttps://www.ohchr.org/en/professionalinterest/pages/independencejudiciary.aspx
% Article 107.1 of the Law on the System of Common Courts.

5" Interview with Amnesty International, 7 March 2019.

68 Report of the Special Rapporteur on the independence of judges and lawyers, Gabriela Knaul, A/i2BG2, 28 April 2014, par&7
https://undocs.org/A/HRC/26/32

% For example, it published details aboutecturships of Judge Dariusz Mazur, the spokespess of the Association of Judge@hemis ™ -
™ https://twitter.com/WalskiJ/status/1111777763516653570

™ https://oko.press/sadodsuwasedziegabilinskiegoktory-uniewinniatza-udzialw-protestach-antyrzadowych/

2 https://twitter.com/KastaWatch/status/1129698038656708608

3 https://twitter.com/KastaWatch/status/1121850457989754880

" https://oko.press/sedziowiev-calejpolsce-demonstrujanie-damy-sie-zastraszyc/
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https://www.ohchr.org/en/professionalinterest/pages/independencejudiciary.aspx
https://undocs.org/A/HRC/26/32
https://twitter.com/WalskiJ/status/1111777763516653570
https://oko.press/sad-odsuwa-sedziego-bilinskiego-ktory-uniewinnial-za-udzial-w-protestach-antyrzadowych/
https://twitter.com/KastaWatch/status/1129698038656708608

"mc rgnv vd “gd mns itrs bhuhk r dqguobsesveddudgeDaotas gd "t sgngh
Y aStch®@rj -

Although these activitis of the judges amount to an exercise of the right to freedom of expression, Amnesty
International documented that in some cases, they triggered disciplinary action.

JUDGEONIKAQJ BJ NV H @IOURTANR @& B S

In the summer of 2018 somejudges participated in a moot court(simulated proceedingsor demonstratior)

and discussions atPol'and' Rock Festivalwith the aim ofshowing the festivalgoers how courts operate and

their role in society’® The fact that the judges weravearingtheir professonal robes prompted thedeputy

Disciplinary Prosecutofor Common Courts tanitiate an investigation. He alleged that two judges in

particular + Arkadiusz Krupa and MonikeE g Gbj e®mé ¢dmcdc sgd chfmhsx ne ° itcfd”
participated duringthefe shu  k s °~ ®o gAFcx ne °~ bntgs gd > qhmf -

The initial investigation against JudgeE g Gb j n v h " j fortheicparticipatian in the festivatlid not

lead toany charges against theni® Despite this, the case againsludgeE q Gbj nv h > j glnthe bnms hmt dc
course ofthe initial proceedings the Disciplinary Prosecutor alsdecided to scrutinize other aspects of

JudgeEq Gbj nvh ™ j-r odqe nigformhatdn dn hermarkbeqwiendaduary 20&5and August

2018 from the President of the District Courin O n y nNowée Miasto Wilda Whenthe Court Presidentasked

for the grounds for sucha request, the Disciplinary Prosecutor quoted Article 15 of the Code of Criminal

Procedure which obliges authorities to cooperate with prosecutors carrying out an intigation Failure to

do so is punishable by a fine.

In January 2019, JudgeE q Gb | rearrted that the Disciplinary Prosecutdnad begun proceedings against

her for late delivery of written judgments 172 cases’ In the period from 1 January 2015 to 31 Aigust

2018, she had approximately1,500 open cases the highest numberheld by any individualin her

department.JudgeE q Gb | told Amngsty International@1y workload has been perpetually up to 650

casesper year. It is simply impossible to providevritten justification within 14 days. If you focus on these,

you are late with other things.Vd qgdft k gkx vngj nu#®gshld+ vghbg hr mns o°

In the period from 1 January 2015 to 31 August 2018JudgeE q G b j nondiuded 987 cases, issuing 482

verdicts. To compare: the average number afoncludedb ~ r dr | " m  fdc ax =~ itcfd hm sgd
department for civil law cases for that period was 374ith 106 verdicts®!

In an April 2017 letter tothe Disciplinary Prosecutor, the Presiderdf the Distrct Court

in O n y nNow Miasto Wildaadmitted that it was physically impossible fatudgeE q Gb j townbether

deadlines under such high workload? A supervising judge assessing the performance dfidgeE ¢ Gbj nv h " j

raised the issue of her high workloath the same month Despite that, he issued a positive opinion on her

work acknowledging the consistency of her decisiemaking.® Similarly, in September 2018, the deputy

chrbhokhm gx ogqnrdbtsng s sgd @ood’ k kdBvimkwass hm Onym  § rs
satisfactory’ mc sg° s rgd ®b gqghdr ns sgd ognbddchmfr deehbhdms

The issue of high workload, which generally affects the length of proceedings, is neither new nor exclusive to

the workload ofJudgeE q G b j . It kergins unclearwhat prompted the deputy Disciplinary Prosecutor to

investigate JudgeE g G b j -nfileB Whign there is no apparent link between them and her participation at

the music festival In an interview with Amnesty International, th®eputy Disciplinary Prosecutor

0Oq y d&wRadik strongly rejected any allegations that the proceedingsre motivated by her activism

®@arnktsdkx mns£ H | mns hms Eqdhg v him-s Rdydothakhlh ooms W
itcfd Z mc\ b’ gqqx n {wsitterg jdstjficaticnk[tf judgments wereflelivered late] g

adb trd ne gdgqg otakhb “bshuhshdr+ rgd rtginvedtigatead ~akd sn

> Phone interview with Amnesty International, 25 March 2019.

5 https://www.tvn24.pl/wiadomoseki-kraju,3/sedziowiekrupa-i-frackowiakwezwaniprzezrzecznikadyscyplinarnego,879036.html
7 Summons by the disciplinary prosecutor, 11 November 2018.

8 The Discplinary Prosecutor concludedn January 2019thattgd x vdqgd ®t m v gqd~ sg's vd ghmf. itcfdr- gnadr
" Communication of theDisciplinary Prosecutofrom 17 January 2019 on files with Amnesty International.

8 |nterview with Amnesy International,5 MarchinOny m™ S

8 Data on file with Amnesty International.

82 | etter onfile with Amnesty International.

8 Document on file with Amnesty International.

8 Document on file with Amnesty International.

®Seeforexampled " | hk De&fshvmniG r Gecnv mWwarsaw 20160pp. 6458 d b g md f n
https://iws.gov.plwpb n ms dms . t okn > cr . I/ @ Deld7 -5 ¥ Retnwim@Bszgctimegol.pdf
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https://iws.gov.pl/wp-content/uploads/2018/08/IWS_Joński-K._Efektywność-sądownictwa-powszechnego1.pdf

gd aﬁ When asked how the Disciplinary Prosecutdrecame interested in the performanceof Judge
EqGbjnvh j+ gdwas®" sqgicdomsags s esgmilgdsgd o®gshdr hm nmd ne it ¢

On 5 April 2019, deputy Disciplinary Prosecutor Radzik filed a disciplinary indictment against Judge
EqGbjnvh j sn "~ m (@66kamfrdmP&mt Ss hm Ktakhm

JudgeE g Gb j told Amngsty International that sheloes not believe she wiljeta fair triat @ Hs cndr m- s
matter what the decision will be in the first instance, thactual decision will be made by the Disciplinary

Bg Il adg ne s gd?® Riese fpidttialconBems arebolstered by the European Commission

decision of April 2019, which concluded that the second instance Disciplinary Chamber is not an

independent judicial body because its members are elected by the NCJ, whose members in tura a

appointed by politicians and not by their judicial peerffor details see section: 4.3 Supreme Courty

3.5.1SOLIDARITY WITEHSUDG

In response to the decision of the Disciplinary Chamber, which reprimanded Judgéna Czubieniak(see

above)after she ordered a reexamination of detention decision, judges in over 20 courts across Poland

started taking solidarity actin. They heldbannersproclaiming®Vd v hkk mns ®Adrohmshl hc sdc
government twitteraccountl ~ r s ° V' sbg rs > sdc sg s hs hr ® m kxrhmf °~ kk I
action. ™! During one of thei t c fsdlidarity pickets on 5 April 2019 in the tow of Olsztyn,Maciej Nawacki

the President of the District Court and a member of the new National Council of the Judiciary appointed after

s gd ® qsummonddtherpoliceto wherethe judges and lawyersvere assembled® According toa

report by Oko.Press?® when the judges attempted to takghotos of thesolidarity messages with Judge

Czubieniak police officers approached thento taketheir details, acommon practice used against

e A ol
.‘r@r r,g,_.
“"'{:"xrwﬁ

111 May 2019, Judges of the Reglonal Court in Krakow express solidarity with Judge Czubieniak ©I
Judges in Poland.

% Interview with Amnesty International, 7 March 2019, Warsaw.

57 Interview with Amnesty International, 7 March 2019, Warsaw.

® |nterview with Amnesty International5 MarchinOny m* $

% http://europa.eu/rapid/pressrelease_IR19-1957_en.htm

% https://oko.press/sedziowiev-calej-polsce-demonstrujanie-damy-sie-zastraszyc/
 https://twitter.com/KastaWatch/status/1115376281942745094

2 https://oko.press/maciejnawackiprezessadu-w-olsztyniez-nominacji-ziobry-naslatpolicje-na-swoich-sedziow/
% An online media outlet specializing in investigative journalism.
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https://oko.press/sedziowie-w-calej-polsce-demonstruja-nie-damy-sie-zastraszyc/
https://oko.press/maciej-nawacki-prezes-sadu-w-olsztynie-z-nominacji-ziobry-naslal-policje-na-swoich-sedziow/

protestos.®* On his twitter account, JudgeNawackistated thatthe® r r dl ak x v > r ®hkkdf = k mc s
®onkhbd Zg c\ "m %akhf shnm sn gdronmc -

The judgesbegan holding similar pickets in smaller courts. In April 2019, a group of five judges held

placards in front of the District Court in the townof J s girysglien® ghsx vhsg |tcfd CngnsG Kt sn
the Regional Courtinthetown d®Isztynv gn hr e bhmf chrbhokhm gx ognbddchmfr
sgd neehb d Theaeputy Distiptiffarg Presecutor for Common Courts considers that she

committed the offence by not opting out from a case girotestos who are known for using a sign

® n mr s x(€dndtitutior) on their placards®” The deputy Disciplinary Prosecutocommented thatthe

judge was bound to exclude herself from the case as she waaeT-shirt with the same sign at a different

occasionand @er objectivity was therefore ofoncern .%8

The judges used the following messages in their solidarity pickets in cities and towns across Poland:
T ®vd vhkk mns ad hmshl hc  sdc™
T ®Bnmr shstshnm
T ®Hmcddhsm bntgsr "~gd ° ghfgs ne dudgx bhshydm™
T ®Tmegqdd bntgsr®< tmeqdd odnokd- "~

Judges, like any other citizens, are entitled to freedom of expression, association and assembly. The only

limitation stated in the2002 UN Bangalore Principles of Judicial Condudt r s g~ s ®° itcfd rg  kk "k
conduct himself or herself in such a manner as to preserve the dignity of the judicial office and the

hl o> gsh> khsx "mc hmc#odmcdmbd ne sgd itchbh™>qgx -

% https://oko.press/madej-nawackiprezessadu-w-olsztyniez-nominacji-ziobry-naslakpolicje-na-swoich-sedziow/

% https://twitter.com/Maciej_Nawacki/status/1114217041811128320

% https://wiadomosci.diennik.pl/wydarzenia/artykuly/595189,sedziowiprotestdyscyplinarka
kod.html?utm_source=feedburner&utm_medium=feed&utm_campaign=Feed%3A+DzienAiiadomosci+%28RSS-+Dziennik+
+Wiadomosci%29&utm_content=Google+Feedfetcher

“1tcfd Ktsnr s SlingittNovembet 2018. Hslgtde pwtestors did not commit any offence.
https://www.olsztyn.saov.pl/index.php?option=com_content&view=article&id=1345:rzeczntyscyplinarnywszczalpostepowanie
przeciwkosedzisadu-okregowegew-olsztynie&catid=44:komunikatyrzecznikowprasowych&ltemid=162

% https://www.tvn24.pl/wiadomosei-kraju,3/sedziaz-zarzutemdyscyplinarnymorzekalaw-sprawie-dzialaczekkod,922512. html
 https://oko.press/sedziowiav-calej-polsce-demonstrujanie-damy-sie-zastraszyc/

10 Principle 4.6
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https://oko.press/maciej-nawacki-prezes-sadu-w-olsztynie-z-nominacji-ziobry-naslal-policje-na-swoich-sedziow/
https://twitter.com/Maciej_Nawacki/status/1114217041811128320
https://wiadomosci.dziennik.pl/wydarzenia/artykuly/595189,sedziowie-protest-dyscyplinarka-kod.html?utm_source=feedburner&utm_medium=feed&utm_campaign=Feed%3A+Dziennik-Wiadomosci+%28RSS+-+Dziennik+-+Wiadomosci%29&utm_content=Google+Feedfetcher
https://wiadomosci.dziennik.pl/wydarzenia/artykuly/595189,sedziowie-protest-dyscyplinarka-kod.html?utm_source=feedburner&utm_medium=feed&utm_campaign=Feed%3A+Dziennik-Wiadomosci+%28RSS+-+Dziennik+-+Wiadomosci%29&utm_content=Google+Feedfetcher
https://wiadomosci.dziennik.pl/wydarzenia/artykuly/595189,sedziowie-protest-dyscyplinarka-kod.html?utm_source=feedburner&utm_medium=feed&utm_campaign=Feed%3A+Dziennik-Wiadomosci+%28RSS+-+Dziennik+-+Wiadomosci%29&utm_content=Google+Feedfetcher
https://www.olsztyn.so.gov.pl/index.php?option=com_content&view=article&id=1345:rzecznik-dyscyplinarny-wszczal-postepowanie-przeciwko-sedzi-sadu-okregowego-w-olsztynie&catid=44:komunikaty-rzecznikow-prasowych&Itemid=162
https://www.olsztyn.so.gov.pl/index.php?option=com_content&view=article&id=1345:rzecznik-dyscyplinarny-wszczal-postepowanie-przeciwko-sedzi-sadu-okregowego-w-olsztynie&catid=44:komunikaty-rzecznikow-prasowych&Itemid=162
https://www.tvn24.pl/wiadomosci-z-kraju,3/sedzia-z-zarzutem-dyscyplinarnym-orzekala-w-sprawie-dzialaczek-kod,922512.html
https://oko.press/sedziowie-w-calej-polsce-demonstruja-nie-damy-sie-zastraszyc/

4. POLITIZING HE
JUDICIARY

@@ i1 tcfd rg kk dwdgbhrc
the basis of the judge's assessment of the facts an
accordance with a conscientious understanding of
free of any extraneous influences, inducements, pr
threats or interfaree, direct or indirect, from any quz
ng eng mx qgqd rnm-

The Bangalore Principles of Judicial Conduct®Article 1.1.

Legislation adopted and implemented in Poland between 2015 and 2018 has hadlavastatingimpact on
judicial independence. Amendments to the laws governing all arms of the judiciary the Constitutional
Tribunal, National Council of the Judiciary, common courts and the Supreme Cottrhave rendered courts,
judges and judicial institutionsvulnerable to political influence

The goverment has argued that the changes were necessadyle to:1?
1 low trustin the judiciary;
1 inefficiency of the court system;
T imekt dmbd ne sgnrd vgn ®g ud knrs sgd otakhb sqtrs~ nu
T 'bj ne ®qd k “bbntms ahkhsx™ ne sgd itcfdr-

In July 2017, the President of Poland signed an amendment to the Law on the System of Common Courts.
This entered into force in August 2017 and empowered the Minister of Justice to dismiss and appoint
presidents and vicepresidents of courts.In the first six months of thdaw entering into force, the Minister
had the power to replace the presidents or viepresidents without providing any justificatiowhatsoever®
The Ministerthereforedismissed and subsequently appointed at least 130 presidents and vipeesidents of

101 https://www.unadc.org/pdf/crime/corruption/judicial_group/Bangalore_principles.pdf

“Epnudgml dms-r Vghsd O  odgq  Htpst/\swwsprendier.qgou. @/filefiles/white rden-i t chbh™ gx9
executive_summary.pdf

19 pursuant to Article 17.1 of the July 2017 amendment of the Law on Common Courts, for the first six months after its entoy/fimtce, the
Minister of Justice was capable of dismissing and appoint presidentsavice-presidents of courts without providing any explanation.
http://prawo.sejm.gov.pl/isap.nsf/download.xsp/WDU20170001452/0/D20171452.pdf
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https://www.unodc.org/pdf/crime/corruption/judicial_group/Bangalore_principles.pdf
https://www.premier.gov.pl/files/files/white_paper_en_-_executive_summary.pdf
https://www.premier.gov.pl/files/files/white_paper_en_-_executive_summary.pdf
http://prawo.sejm.gov.pl/isap.nsf/download.xsp/WDU20170001452/O/D20171452.pdf

common courts between September 2017 and February 20184 There are 377 courts in Polan#® and the
government has acknowledged thaduring the first six months after the law entered into forcéhe Minister
had replaced about 18% of presidents and vic@residerts of the courts®

The amendmentto the Law on the Supreme Couradopted in December 2017also includes provisions that
allowthe reopeningof previouslyclosed disciplinary proceedings against judge$? The law establishd the
new Disciplinary Chambéf® whose memberswere to beelected by the National Council of the Judiciary
(NCJ)" mc vgnrd ®érétxbe elacted bg membevs of the Senaté® As a consequence of the
®gdengl  ne sgd dilostasabténony and pussgadt tothB law aglopted in December
2017, the majority of itsmembers arenow elected by parliamentarians, noby otherjudges as was the
practice in the past.The judges interviewed by Amnesty International 2018 feared that once the new
Disciplinary Chamberwas elected, a series of disciplinary proceedingsauld commence against judges who
have ruled against the wishes of the government in politically sensitive cas¥dn February 2019, the
President of Poland appointedhe heads of the two nev chambers of the Supreme Court: Disciplinary and
Extraordinary:!*' By the time this report went to print, disciplinary proceedings against the most vocal judges
bghshb ™ k ndthesjglidiary@erealie fallgwing.

4. 1INEW DISCIPLINARYHEROING S

Animportantc dudknol dms hm sgd fnudgmldms-r “rr > tks nm sgd hmcc

2018 when the Minister of Justiceappointed the Disciplinary Prosecutor for Common Courts. In September
2018, the President of Poland appointed.0 new judgesto the Disciplinary Chambeiof the Supreme Court

The position of Disciplinary Prosecutor for Common Countgas created withins gd ®qgdenqgl . ne sgd it
The post holderand his two deputies aredirectly appointed by the Minister of Justice for four-year term?'?
The Disciplinary Prosecutoalso chooses disciplinary prosecutors for the district and appeal courts.

The lawgivesthe Disciplinary Prosecutor and his deputiethe power to investigate possible disciplinary

offences pursuantto a reques by the Minister of Justice, president of an appeal or district court, college of

appeal or district court, National Council of Judiciary drom his own initiative''* The requirement for

hmhsh> shmf " m hmudr shf shnm tamaes whidhrirsliCate khat a didtipiharys g ° s s gdqgd
needmbd v r*™bnl |l hssdc -

Disciplinary ProsecutoiPiotr Schabinitiated the investigatiors against thejudges, documented in this report,
for one or moreof the followingactionswith which he disagreed:

1 approaching the Court of Justice of the European Union (CJEU) with preliminary questions regarding
whether specific laws conform withEU law;

1 publicly criticizings gd f nudgml dms-r pdengql ne sgd itchbh ™ qx

1% The estimate (130160 presidents and vicepresidents) by Helsinki Foundation of Human Rights, 2018, p. 1éttp://www.hfhr.pl/wp
content/uploads/2018/04/HFPE0d-kadr-sie-zaczyna.pdfSee also:http://www.iustitia.pl/informacjapubliczna/2100-ostatecznie130-
prezesowi-wiceprezesowzostaloodwolanychprzezministra-sprawiedliwosci The changes in the posts of presidents and viegresidents of
common courts continued even after February 2018. According to information published by the association of judges lustitiaylay 2018,
the total number of replaced presidents and vic@residents was 204 (158 were removed by the Minister of Justice and 46 resigned). See
the list: http://monitorkonstytucyjny.eu/archiwa/3982

195 http://sonar.wyborcza.pl/sonar/7,156422,22492032,sonarwsadaepis-poprawiaustawy-ziobro-powolujeprezesow. html

%6 Executive summary ofthegudgml dms-r Vghsd O odg nm sgd Qdengl ne sgd Onkhrg I tchbh®
https://www.premier.gov.plffiles/files/white_paper_en executive_summary.pdf

197 Art. 124.1. The amendment of the Law on the Supreme Court entered into force in April 2018.

1% The Chamber has two divisions: one serves as the first and the other as the second instdiocelisciplinary proceedingsagainstjudges,
prosecutors, attorneys anadhotaries. Source: Art. 3 (Art. 27pf the Law on the Supreme Court
http://prawo.sejm.gov.pl/isap.nsf/download.xsp/WDU20180000005/T/D20180005L..pdf

19 Under Art. 6182 of the Law on the Supreme Court, the Senators will elect the lay members of the SC:
http://orka.sejm.gov.pl/proc8.nsf/ustawy/2003_u.htm

10 Amnesty International® Q d e n ¢He judicieey in Poland poses risk to the right téair trial: Briefing by Amnesty International ahead of
the General Affairs Council Meetingvlarch 2018, p. 7.

1 https:/www.rp.pl/Sedziowig-sady/302269952-AndrzejDuda-powolatprezesownowychrizb-Sadu
Najwyzszego.html?fbclid=IwAR1jCoP9NUtgscf2gjlfdtLWWjPA_RO6yO9qoshPAal15Qz8cGFSo6p_VPBU

12 Article 112.3 Law on Common Courtshttp://prawo.sejm.gov.pl/isap.nsf/downlod.xsp/WDU20010981070/U/D20011070Lj.pdf

13 Article 112.6-13 Law on Common Courts

14 Article 114.1 and 2 of the Law on Common Courts, emphasis added

15 Article 114.1 of the Law on Common Courts
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http://www.hfhr.pl/wp-content/uploads/2018/04/HFPC-Od-kadr-sie-zaczyna.pdf
http://www.hfhr.pl/wp-content/uploads/2018/04/HFPC-Od-kadr-sie-zaczyna.pdf
http://www.iustitia.pl/informacja-publiczna/2100-ostatecznie-130-prezesow-i-wiceprezesow-zostalo-odwolanych-przez-ministra-sprawiedliwosci
http://www.iustitia.pl/informacja-publiczna/2100-ostatecznie-130-prezesow-i-wiceprezesow-zostalo-odwolanych-przez-ministra-sprawiedliwosci
http://monitorkonstytucyjny.eu/archiwa/3982
http://sonar.wyborcza.pl/sonar/7,156422,22492032,sonarwsadach-pis-poprawia-ustawy-ziobro-powoluje-prezesow.html
https://www.premier.gov.pl/files/files/white_paper_en_-_executive_summary.pdf
http://prawo.sejm.gov.pl/isap.nsf/download.xsp/WDU20180000005/T/D20180005L.pdf
http://orka.sejm.gov.pl/proc8.nsf/ustawy/2003_u.htm

1 simply participating in events where such criticisnby othersoccurred.!*¢

The Disciplinary Prosecutor stated that such activities are in his opinion irreconcilable wtib position of a
judge.

®Tmengstm sdkx+ rnldshldr otakhb roddbgdr ne itcfdr "~ qd
this] in connection with theirwork as judgess vghbg hr Hhs “~bbdos  akd-"—

The Disciplinary Prosecutohas opted for a broad definition of disciplinary offences that includes wide
range of actions including tweets (see above the case of JudgeY * a St c)movornjal judicial decision
making (see above the case ofJudgel J j).r °

Once the Disciplinary Prosecutohas completed his investigation he may either closet with the conclusion
that there was nodisciplinary offence, or he mayissue an indictmentidentifying theallegeddisciplinary
offence A disciplinary caseagainsta judgeis then heard in the firstinstance bya disciplinary court!!® The
decisionas towhich court an individual casewill be heard inrests with the President of théisciplinary
Chamber of theSupreme Courtt?® In the second instance, the panel consists of two judges from the new
Disciplinary Chamber and one lay judge of the Supreme Coditt.Under the amended Law on the System of
Common Courts, a judge may appeal th@econd instance)decision of the Disciplinary Chambe#?! Such
appealsare heard by a different panel of the same Disciplinary Chambdrhe UN Human Rights Committee

g r bk ghehdc hm hsr Fdmdqg k Bnl | dms dutoframmoustrgd qghf gs sn
“"bsr r ehgrs "mc nmkx hmrs mbd+ sgd ~ardmbd ne "~ mx qhfg
s gd B n 4?8Anthendiseiplinary proceedings may result in a dismissal from the office and they are also

the prerequisite d a criminal liability of judgest™ it cf d-r hl It mhsx b m ad qgqdl nudc nn

disciplinary proceedingst a review of decisions should take place before a higher triburiat.
The new system of disciplinary proceedings gives significant powers to the Mieif Justice, including:
1 selection of the judges for thepanels inthe first instance disciplinary courts?*

1 ability tofile a challenge éprzeciw) against a decision of a disciplinary prosecutor in a specific
case;?s

1 right to appealany first instance decision by disciplinary cours. 126

The lawalso providesaccused judges the disciplinary prosecutorand the National Council of the Juidicyar
the right to appeal any first instance decision by disciplinary courts

In October 2018, before the new disciplinary proceedingsegan Judge Dariusz Mazur+ spokespersonfor

the Association of Judge® S g d I+ bommented on the government ® g d e n q Ithe threat timey

present for the independence of judges in Polan®Sg wrgdh at x "~ m ~wd "mc rg qodm hs ¢t
that just to hang it on the wall.*?” Judge Mazur argued thattiis through the new system of disciplinary

proceedings that the government of Poland seeks forther put the judiciary under political control:?®

There is a lack of clarity abouthe criteria used bythe Disciplinary Prosecutor for Common Courts initiate

disciplinary investigatiors. Instead of a clear definitiorof the activites constituing a disciplinary offence the
Law on Common Courténcludes® f d md q ° k pbofessidnial mftgxcesmamel@offences against the
®lignity of the office of judge *?° The judges subjected to the proceedings documented in thigport

116 There have also been a small number of proceedingsinrelatm s n nsgdq chrbhokhm gx needmbdr sg°'s vdgd m
rulings. Source: Interview with the Disciplinary Prosecutor, 7 March 2019, Warsaw.

7 Interview with Amnesty International, 7 March 2019, Warsaw.

18 In the cases against judges of Common Courts, the disciplinary courts of first instance are Appeal Courts (Article 110Hedfaw on

Common Courts).

119 Article 110.3 of the Law on the System of Common Courts

120 Art. 110.1.1-2., Law onthe System ofComman Courts.

2L Article 122.2 of the Law onthe System of Common Courts.

122Hyman Rights Committee, CCPR/C/GC2®August 2007, para. 47

2 Theright to appeal irfor examplearticle 7(1)(a) of the African Charter does not, however, appear to be limitedrtonal proceedings as

ddzO0K Ay GKFG AG FEf26a F2NIFLIWISHEAa aG2 O02YLSGSyld yHGA2YylIE 2NBFEyaé | I AYyaEl

24 Art. 112b.1 Law on Common Courts

125 Article 114.9 of the Law on the System of Common Courts

126 Article 121.1 of the Law on the System of Common Courts

27 Interview with Amnesty International, 26 October 2018, Krakow.

28 http://themis-sedziowie.eu/wpcontent/uploads/2019/04/Judges_under_special_supevision_secopdblication.pdf, p. 7
29 Article 107.1 of Law on the System Common Courts
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http://themis-sedziowie.eu/wp-content/uploads/2019/04/Judges_under_special_supevision_second-publication.pdf

gdbdhudc nmkx fdmdg k qgqdpt dr s rthes publiosiatements ar a g@devalo k ° m™ s hn mr —

“kkdf s haim dlex ®mhkmhudyx ne itcfldmsr -

Professional associations of judges in Poland have spoken out against the new system of disciplinary
proceedings.The Association ofJudges® S g d | hlas labelledthe new system of disciplinary proceedings
as likean®h mp t h'¥ In a lbtterrtothe Vice-President of the European CommissioRrans Timmermans
in February 2019 the President oflustitia, the Polish Judges AssociatiorKrystian Markiewicz called the
mdv chrbhokhm' gx o detlnsshid that®f Zrece@dingsame dsuallyhinitidted against
judges who are active in the field of defending the rule of law, among others by educational actions,
meetings with citzensand international activity. Such proceedings are also initiated against judges who
asked[the CJEU]preliminary questions concerning the changes within the judicial systent?

The disciplinary punishments for judgesnclude admonition; reprimand; salay reduction of between5%
and 50% for a periodof six months to two years; removal frora position; transfer to another locationand
dismissal from the officeof judge!3®

LACK OF PROCEDIGRABBRUDGES UNDER IN2ERFIPREEDINGS

Under international human rights lawgisciplinary proceedings against judges should follow fair trial
requirements including the principle of the presumption of innocence, the right to be tried without undue

delay, and the right to defend oneselfinpersm nq vhsg kdf "k bnt¥rdk ne nmd-r nvm

Although the Disciplinary Prosecutor for Common Couttsis repeatedly stated that the disciplinary
proceedings against judges generally folloardinary criminal procedure, there are some notable exceptions

which haveraisad the followingp n mbdgmr nudqgq i tcfdr- qhlfitgmatosan °~ e hg gd°

Standards and EU Layw**

1 The way the disciplinary prosecutors carry out the proceedings effectively strips judgéshe right to
defence lawyer in the preparatory stage of the proceedingghe Disciplinary Prosecutor for Common
Courtshasroutinely barredsomei t ¢ f d r -  k thevinvestipationehgaringsFor example,Jacek
Dubois, the lawyerfor Judge Igor Tuleya, was not allowedto participate ina hearing on10 October
2018.1%¢ When Amnesty International inquired about the reasons for the denial of the presence of the
i t c fledal counsel during the hearing, the Disciplinary ProsecutBiotr Schabreplied that it was in
line with the law and that there was no need for a defence lawyer as the judge had been summoned
only as a witness®” (For details seeabove Targeting Judges Who Turned to the CJEhith
Questiong.

1 Unlike in a criminal proceeding, the law permits a hearing of a disciplinary coutb proceedeven in
the case of an excused absence of the accused judge or her/his lawyét.

1 Judges accused of disciplinary offences have only 14 days to submit written evidence in response to
the charges against them. Any evidence submitted after this deadline may be considered only if the
accused judgecan prove it was not known to heor him earlierin the process *%°

These provisions falshort of the requirements of international human rights ahdards and law. Underthe

A" rhb Oghmbhokdr nm sgd Qnkd ne K vxdgr ®@kk odgr nmr
sgdhg bgnhbd sn ognsdbs “mc drs akhrg sgdhqg g¥fgsr ~ mc
The European Court of Human Rightdas clarified that the right to a fair trial requireshat an accused

person has a right to legal assistance during the initial stages of investigafitiiThe Court hasspecifically

v gmdc ~f hmrs sgd tr dsmade dutrypdia Questioningsbir astispactavhosdidi| d m

mns g  ud ° b b d*Inthisregard, thé practicedofithe-disciplinary prosecutors to summon judges

20 Requests to provide written explanations or summons to provide clarifications in persons delivereditiggs TuleyaY * a St c,m v j j ~
131 Association of Judges, Themisludges under special supervisionApril 2019, p. 13. http://themis-sedziowie.eu/wp
content/uploads/2019/04/Judges_under_special_supevision_secopdblication.pdf

132 https://www.rechtersvoorrechtes.nl/letterfrom-the-polish-judges-associationto-frans-timmermans/

33 Article 109.1 of the Law oron the System Common Courts

134 Article 14 of the International Covenant on Civil and Political Rights and articles 10 and 11 of the Universal Decl&tatimmdRightsSee:
Report of the Special Rapporteur on the independence of judges and lawyers, Gabriela Knatitt@814indocs.org/A/HRC/26/32

3 |nterview wih Amnesty International 25 October 2018 and7 March 2019 Warsaw.

36 https://dorzeczy.pl/kraj/79983/Tuleygpo-raz-czwartyprzed-rzecznikiemdyscyplinarnymJegopelnomocnikzostatwyproszony.html

37 Interview with Amnesty International, 25 October 2018, Warsaw.

38 Article 113b of theLawon the System of Common Courts.

139 Article 114.4 of the Lawon the System of Common Courts.

140 Principle 1

141 Dayanan v Turkey(7377/03), (2009) paras. 30-32; SeeSalduz v Turkey36391/02), Grand Chamber (2008) para54.

42 Salduz v Turkey(36391/02), Grand Chamber (2008) para. 55Nechiporuk and Yonkalo v Ukraing42310/04), (2011) paras. 262-263,
John Murray v United Kingdom(18731/91), Grand Chamber (1996) para66
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r ®vhsmdrrdr~ hm sgd oqgdo g mayognxay motsresiltihdiscipliearys gd ognbddch
cases against them, raises concerns over séiffcrimination. In the cases documented by Amnesty

Hmsdgm shnm k+ sgd chrbhokhm gx ognrdbtsngr cdmhdc itcfd
during the hearings.

LACK OF GUARANGAEEBRSRAS - OONKRCEMNE@K QNBDDCHMFR

In a July 2018 decision regarding a persorfacing extradition from Ireland to Polandthe CJEUstated that
the @lisciplinary regime governing those who have the task of adjudicating in a dispute must display the
necessary guarantees in order to prevent any risk of its being used as a system of political control of the
content of judicial decisions *

4.2REMOVING THE INDENFEIRIOF THE NATIONA
COUNCIL OF JUDICIARY

The amendmentto the Law on the National Council of thdudiciary (NCJ) came into force in January 2018
giving Parliament the power to appoint the 15 judges that comprise the NCJ. The Polish Constitution,
however,expressly limits the number omembers of the NCJ appointed by Parliament to six. On 5 March
2018, Parliament appointed the new NCJ members, 8 of whoalsohappen to be the new presidents or
vice-presidents of courts appointed by the Minister of Justic@nce August 2017144

The amendmentto the Law onthe NCJalso prematurely terminatedthe tenure of the previous NCJ
members. According to thenew procedure introduced by the amendment to thedw, the mandate of the
®ld members expireswhen new members are appointed+®

On 17 September2018, the General Assembly of th&uropean Network of Courits for the Judiciary

(ENCI#*rt rodmcdc sgd | dlI &atignal €duociloftree Juicidcy*nThe-ENCJ concluded

sg s ctd sn sgd 1/06 ®gdenglr + sgd MBI bntkc mn knmfdgq
legislature. As a consequencef the suspension, the NCJ has beentripped of its voting rights and excluded

from participation in ENCJ activitiesSgd | " hm gqd rnm enqg DMBI-r cdbhrhnm v r s
NCJImembers by the Parliament. The ENCJ also noted that the amendnt of the law on theNCI®hr o gs ne

an overall reform to strengthen the position of the executivegriouslyinfringing the independence of the

itchbB*hHm xMnrudl adg 1/ 07+ sgd Oqdrhcdms ne DMBI Jddr Rsdq]j
sinceir rtrodmr hnmf£ fhud khsskd gd rnm sn adkhdud sg° s ° ©bg
that the [NCJ] actually started disciplinary proceedings against members of the former [NCJ], against judges

who protest against the reforms, and againfitdges who exercise their right as European judges to send

ogdkhl hm gx ptdrshnmr sn s&d Dtgnod m Bntgs hm Ktwdlantaqg

143

http://curia.europa.eu/juris/document/document.jsf?text&docid=204384#agelndex=0&doclang=EN&mode=req&dir&occ=first&part=1&cid
=743687, para 67

44 http://wyborcza.pl/7,75398,23108831, krakowarada-ziobrownictwazobacz-kim-sa-nowisedziowie. html

145 Article 9a.3 of the Law on the National Council of Judiciary adopted on 8 December 2017.

146 The ENCJ is the body which unites all Councils for the Judiciary of the EU member states and represents them in the EU.
https://www.encj.eu/index.php/

17 https://www.encj.eu/node/495

148 See note 7, p. 4

149 https://www.encj.eu/node/510
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Demonstratiagainst the lamnfringinghe independence ofitieiagrputside the ruling party "Law acé'Justidquasér Warsaw, 26ly 201The
placardsead"Gonstitution©F q y d f n gAmnebty intarvationath

4.3THEBUPREME COURT

The amendmentto the Law on the Supreme Couréntered into force in April 2018and resulted in+ among
other things+ the forced retirenent of the 27 out of the 74 Supreme Courtudges Thiswas due to the
loweiing of the retirement age for Supreme Court judges from 70 to 65 years by the amendméttt.

@ nmf itcfdr engbdc sn qdshqgqd v r sgdGesodf,aged6®qdr hcdms

whose 6year term of office waslue to finish in 2020. Her forced retirementwas deemed unconstitutional by
many experts andobservers, including Amnesty Internationdf?

The terms ofthe 27 forcibly retired Supreme Court judgesxpiredon 3 July 2018 152 Three of them applied
for extensiors of their tenure which the NCJrejected. The chairman of the NCJ, Leszek Mazur,tated that
he would not process ther appeals®®® In August 2018, he three judges appealedhe NCJ decision at the
Supreme Courtarguing that their tenurehad not terminated on 3 July 2018'%* On 30 August the Supreme
Courtreferred preliminary questions to the CJEWvith respect to the three judges® The Supreme Court
soughtclarification on whether:

10 Artile 37.1 of the Law on the Supreme Court.

151 Art.183 para 3 of the Constitution of Poland sets the tenure of the President of the Supreme Court for six years. For mdegisjesee
“krn Sgdlhr+ @ rnbh> shnm ne |t cf drg#d |-d@kBtp/tlgensi®dzjodie.eukvp s hnm v hsghm
content/uploads/2018/07/Revolutiorwithin-the-Polish-Supreme-Courtfinal.pdf, Amnesty Inernational has also criticised the law as an
attempt to oust the current Supreme Court President, calling on the Senate to reject it, see
https://www.amnesty.org/en/latest/news/2018/07/polarattempts-to-oust-the-current-supreme-court-presidentmust-be-rejected/

152 Art.111 para.1 and Art. 37 of the Law on the Supreme Court:
http://prawo.sejm.gov.pl/isap.nsf/download.xsp/WDU20180000005/T/D20180005L.pdf

153 http://prawo.gazetaprawna.pl/artykuly/1193143, miterarzewodniczacykrs-nie-przesle do-sn-odwolan3-sedziow. html

154 http://www.sn.pl/akualnosci/SitePages/Komunikaty _o_sprawach.aspx?ltemSID=231e0911-7542-42c1-ba34-
dle945caefb2&ListName=Komunikaty_o_sprawach

1% Text of the preliminary questions in Polisthttp://www.sn.pl/sites/orzecznictwo/orzeczenia3/iii%20po%2a18.pdf
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1 under EU law that potects judges @ainst agebased discriminationthe Supreme Courtis authorized
to strike down the provision ofhe law that forced a number of judges to retifeand*>®

1 the new Disciplinary Chamber, composed of judges elected under the new rules, constitutm
independent tribunal within the meaning of EU la#”

The relevance of this case goes beyond the individual cases of the Supreme Court judgésfwhom
requested to remain in their posts after reaching the new (lowered) retirement agée CIJEUreviewis the
last resort to assess whether the new legislatiarunder which the members of the NCJre elected by
members ofparliamentz is in line with EU law.Under the new legislation, the Disciplinary Chamber of the
Rt oqdl| d Bompoges exhlusvel®of judges selected by s g d .® [TH& Supreme Court essentially
sought a clarification from the CJEWvhetherthe Disciplinary Chamber, appointed by a body with
ptdrshnm akd hmcdod mcahimdependebt conrt oatdburtalwithin thenéanidgeof E®
law 159

On 24 September 2018, the EC referred Poland to the CJEU over the Law on the Supreme Céu(see

below: Response of the EYJIn November 2018,the CJEU granted the request of the EC for interim
measuresto prevent the implementation bthe law forcing the Supreme Court judges to retire. In December
2018, Poland responded with an amendment to the law reinstating the Supreme Court judges who had been
forced to retire prematurely.

In early hours of 26 April 2019, MPs adopted another amemdent to the Law on the Supreme Court. Ti&
amendment provides for the discontinuation of the appeal of the three Supreme Court judges who were
forced to retire under the previous amendment to the Law on the Supreme Cotfft

Protesh front of the Supreme Qodg Julp1in Warsa® Fqydf nqy dtjnvrj h. @ mdrsx Hmsdgm shnm® k

156

http://curia.europa.eu/juris/document/document.jsf?text=&docid=210388&pagelndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&
cid=3978813

157 Case G585/18, See:
http://curia.europa.eu/juris/7document/document.jsf?text=&docid=210384&pagelndex=0&doclang=EN&mode=reg&dir=&oficst&part=1&
cid=3980131

1% Case G585/18, Question no. 1

159 Case G585/18, Question no. 1

160
http://curia.europa.eu/juris/document/document.jsf?text=&docid=207961&pagelndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&
cid=1490238

161 Article 8 of the amendmentAt the time of writing the case was heard by t88EU to which the Supreme Court turned with preliminary
questions.
http://curia.europa.eu/juris/document/document.jsf?text=&docid=207961&pagelndex=0&doclang=EN&mode=req&dif&s@part=1&cid=
1490238
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FURTHER AMENDMENES.AW ON THEMBRFOURT

On 20 July 2018 the Parliament adoptedanother law that amendsamong other things the Law on the
Supreme Court and the Law on the National Council of the Judiciary. The President signed the amendment

on 26 July and the law entered into force on 10 Augusf? A crucial changein this lawinvolves the
procedure for theelection of the new President of the Supreme Court. The Law lowers tieguired quorum:
under the amendment,two thirds (i.e. 80 out of 120) of the Supreme Court judges need tbe present at the
election as opposed to the previous requirement df10.53

The NCJ has elected manyew Supreme Court judges whavere reported to beassociated with the current
ruling party. Among the 12 candidates applying for positions in the Disciplinary Chambehere are six
prosecutors alleged to have close links to the Prasgtor General, who is also the Minister of Justic& One
exampleisognr dbt sng L $f n,qutlhserappdinnemin eptember @01%0 the
Disciplinary Chamber, was a prosecutgromoted by the Minister of Justiceo the Office of the National
Prosecutor?®

Although the implementation of the2017 amendment of the Law on the Supreme Court has been partially

halted by the intervention of the European Commission, the Law on the Supreme Court appears to have two

main objectives a) to terminate the t q | ne sgd dwhrshmf Rtogdld Bntqgs itcfdr
Supreme Court consisting of judges elected by the politicized National Council of the Judigiand b) to

ensure that the second instance court in the disciplinary proceedings is the new Dydaiary Chamber of the

Supreme Court, consisting of judges vetted by the politicians.

4. 4INTERNATIONAL RDXNBXRD EU LAW

While disciplinary proceedings are a legitimate mechanisto ensure thatjudges and prosecutorsare

accountable state actors must refrain from using this mechanism as a weapon to silence those who have

criticized or are perceived to have criticizethe government. The UN Special Rapporteur on the

independence of judges and lawyers noted ia 2007 reportthat® Zudg ml d msr nesdm qgdf gc itcf
k> vxdqr- deengsr sn cdedmc gtl > m qhfgsr®¥ mc etmc | dms k

To ensure the independence of the judicial system, judges, lawyers
and prosecutors must be free of any interference, pressuce threat
that might affect the impartiality of their judgments and decisiori§’

A key element of the requirement of judicial independence ison-

interference Under principles 2 and 4 of the Basic Principles on

the Independence of the Judiciarythis means that &o authority,

private group or individual may interfere in judicial decisions; they

must respect and abide by the decisions of the judiciary. Judges
[#] shall decide matters presented before them not only impartially and

in accordance with the law, btiwithout threats or interference 68

Cases documented in this reportnvolvedisciplinary proceedings
initiated against judges for publicly expressintpeir concerns and
bghshbhrl ne sgd fnudgmldms-r gdengl ne
international human righs standards,] d| adqgr ne s g enttleditocfredddm ofjexpressipmbelies,
association and assembly; provided, however, that in exercising such rights, judges shall always conduct
themselves in such a manner as to preserve the dignity of theiffioe and the impartiality and independence
ne sgd 1t chbh > gx- "~

Vgdm hs bnldr sn chrbhokhm  gx oqnbddchmfcmargedr> hmrs i tcfdr
complaint made against a judge in his/her judicial and professional capacity shall beopessed expeditiously

162 https://www.tvn24.pl/wiadomosei-kraju,3/prezydentpodpisatustawe o-sadzienajwyzszym,856682.htmj
https://lwww.newsweek.com/judgevho-wontretire-quietly-opinion-1066526

163 https://prawo.gazetaprawna.pl/artykuly/1172616,wybeémprezesasn-zmiany-w-procedurze projekt-pis.html

164 http://wyborcza.pl/7,75398,23815901 krswybierasedziowsn-mariuszmuszynskizrezygnowal.html

165 http://katowice.wyborcza.pl/katowice/7,35063,23530282,inkwizytorkad-ziobry-trafi-do-sadu-najwyzszegesedziowie.html
16 A/HRC/4/25, para B. https://undocs.org/A/HRC/4/25

167Report of the Special Rapporteur on the independence of judges and lawyers, June 2017, A/HRC/35/31, para 70

168 Report of the Special Rapporteur on the independence of judges and kevs, June 2017, para 71

% Principle 8 ofthe Basic Principles on the Independence of the Judiciary
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and fairly under an appropriate procedure. The judge shall have thight to a fair hearing I™® Decisionsin

disciplinary, suspension or removal proceedings should be subject to an independent reviéiin her 2014

report, the UN Special Rapporteuon the Independence of Judges and Lawyer§abriela Knaul

emphasized the importance of independence of a body holding judges and prosecutors accountal®s g ™ s

body should foster transparency in all discipling proceedings and provide defendants with procedural

r edft gcr+ hmbktchmf sgd ghfgs sn oqdrdm& ° cdedmbd

EU LAW

Article 19(1) of the Treaty on European Uniqgrread in connection with Article 47 of the Charteof
Fundamental Rights of the European Union, requires that member states, including Poland, guarantee the
right to an effective remedy before an independent and impartial court. The new disciplinary proceedings
characterized by extensive powers of the Mster of Justice, and the special position of the Disciplinary
Chamber of the Supreme Court’® led the European Commission to a conclusion in April 2019 that Poland
does not comply with the EU law. Specifically, the EC considered that the Disciplinary Chamtif the
Supreme Court is not an independent bod¥y*

N

Assembly in frortheEuropean CommidRepresentation Office in Rol&tJune 2018, calling on Ewaptintee to urge Poland to uphold the rule of law
© Barbora d g mt p G ) nntednation@®! mdr s x

17 Principle 17 ofthe Basic Principles on the Independence of the Judiciary

11 Principle 20 ofthe Basic Principles on the Independence of the Judiciarrinciple 15.6 of Bangalore Principles

172 https://undocs.org/A/HRC/26/32para 90

73 Disciplinary Chamber has its own President and budget (Article 7.4 of the Law on the Supreme Court). Unlike the heads of othe
Supreme Court chambers, the President of the Supreme Court cannot second judges from the Disciplinary Chamber to any other beam
of the Supreme Court without the permission of the President of the Disciplinary Chamber (Article 35.3 of the Law on theeSo@iCourt)

17 http://europa.eu/rapid/pressrelease_IR19-1957_en.htm
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5. THE SITUATION OF
PROSECUTORS

®Vhsgnts "~ m hmcdodmcdms
i trshbd-

Krzysztof Parchimowicz, Chairman of Association of Prosecutord’tex Super Omnia

The precursor to the reforms on the judiciary were changestotte® v. nm sgd Ot akhb Oqnrdbtsngq:
2016, which strengthened the office of the Miister of Justice. The law merged the function of the Minister

of Justice with the Prosecutor General of Poland, and equipped him with new competenciggluding the

power to give written instructions to all the public prosecutors concerning the content of any individual

casel’® The amendment also gave the superior public prosecutors the right to change or revoke a decision

of a subordinate public prosecutot!” and the Minister of Justice, as the Prosecutor General, is able to

change or revoke decisions taken by any public prosecutd® The Minister of Justice also acquired new

powers in the administration of the prosecution systenfor example concerningthe proposal of tie National

Prosecutori™ the Prosecutor GeneralMinister of Justiceappoints and dismisses the heads of district,

county and regional prosecution office&®

Prosecutors play a critical role in ensuring that victims and survivors of human rights violatiengoy

deedbshud gdldcx- Sgdx nudqgrdd hmudrshf > shnmr “~mc "~ qgd °k
human rights in criminal proceedings. The European Court of Human Rights has recognized the key role

that prosecutors play and ha®bservedthat &oth the courts and the investigation authorities must remain

eqdd eqgnl o n KiPesebuiolds shoutplik mutonagndus in their decisiormaking and, while

cooperating with other institutions, should perform their respective duties free from extdrpeessures or

interference from the executive power or the parliament, having regard to the principles of separabf

powers and accountability8?

Commenting on the situation in Poland in June 2016, the Council of Europe Commissioner for Human
Qhfgsr v gmdc sg s sgd powendhadsat beenbalanded by&bhkbdd - ¢ “dmacg ~ rnmbkdhcc

r edft  gcr ° fHe]lmowrhas the potver t iitevene at each stage of legal proceedings led by

5 Interview with Amnesty International, 7 March 2019, Warsaw

176 Article 13.2 of the Law on the Public Prosecutor Office. For details in English, see:
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=GBD(2017)028-¢, paras. 4560

7 Article 8 of the Law on the Public Prosecutor Office

178 Article 13.2

17 The National Public Prosecutor is the deputy of the Public Prosecutor General. The

180 Article 15.1 of the Law on Prosecutiotdm Onk hr g9 qgdinmnv >+ njgJfnv >+ gdf hnm km -
http://prawo.sejm.gov.pl/isap.nsf/download.xsp/WDU20160000177/U/D20160177Lj.pdf

181 Guja v. MoldovaGrand Chamber), no. 14277/04, para86.

82 Kolevi v. Bulgariano. 1108/02, 05/02/2010, paras148-149; Pantea v. Romaniano. 33343/96, 03/09/2003, para 238; Moulin v.
France no. 37104/06, 23/02/2011, para.57.
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any prosecutor by issuing instructions, guidelines and orders on specific measures relating to individual
cases. 183

In 2016, the Prosecutor General used his powers to replace the chiefs of all 11 regionalrpbbt snqr - neehbdr
44 out of 45 chiefs of county prosecution offices and their deputies; and 307 out of 342 chiefs of district

prosecution offices®* In addition to these changes, by the end of 2016as many as 500 out ofa total of

6,000 prosecutors in Poand had been either demotedto a lower position, transferred to another location or

forced to retire!s®

In February 2017, a group of prosecutors formedin associationcalled Lex Super Omnia® It soon became

jmnvm enq rs sdl dmsr ®qHshAfljldiciane Its shgidnarf, Kizysdtef ml d ms - r
Parchimowiczmnsdc ®ZI \ x oqgnakd]l rall ofssudgen,dsemeand wag criticizirsgd g u h d v r
prosecutors. [At the same time], the prosecution became controlled by friends of politicians. They e @i

the rules on professional progressiomd ud g x sghmf v > r g  ood¥Wihmf hm ° mdonshrshhb

ProsecutorO" gbghl nvhby nardqudc sg°s sgdrd mdv oq bshbdr cdl n
hmcdodmcdms ogqgnrdbt shn¥+ xnt b > mmns g ud itrshbd-"

Krzysztof Parcimowicz has faced three disciplinary proceedings in relation to media statements in which he
criticized the Prosecutor General and the National Prosecutdn relation to all three proceedingsn March

2018 the disciplinary court held that although a prascutor does not have the right to express her or his

opinions publicly without informing their superiors, public damageaused by KrzysztoD™ gbghl nvhby - r
statements was minimat® Despite this, the deputy National Prosecutor continues to press new disaigliy

charges against himt® (See below:Solidarity with Prosecutors

®Sgd kv odql hsr tr sn dr andaskémbgswe havestiierighttonfreeddan of r r nb h ™ s hn
expression. However, the disciplinary prosecutor seems to think the Law on Prosecution is above
hmsdgm® shnm™ k RrasécutanPagchirhogviszrtold Amnesty International.

On 6 May 2019, a disciplinay panel at the office of the Prosecutor General held a hearing with prosecutor

Piotr Wojtowiczfrom the district prosecuin q effice in the townof Legnical® In July 2017, he took part in

protests demanding the independence of the judiciary. Before thdie was one of the prosecutors demoted

after the changes in the prosecution service in 2016; first from a position of an appeal prosecutor to regipnal

and then from regional to district prosecutol®? During the protests in 2017 held in front of the Regional

Court in Legnica, Prosecutowéjtowiczr ~ hc9 ®H g ud mnsghmf sn knrd- Vg s bntk
D S [a town in north-eastern Poland, about 600 kn from Legnica.]2%3

That statement triggered disciplinary proceedings. The deputy Disciplinary Rlost s ng-r hmudr shf  shnm
concluded in September 2018 that prosecutoWéjtowiczhad not breached the obligation to remain

apolitical. However, the deputyo the Prosecutor General did not share that view and appealed the

decision 1%

®Sghr b’ rd hootwhether prosecgtarskerjoy tha right to freedom of expression and assembly, it
hr “ants sgd etstqgd ne o qgJeanmhldakehbwskabiwkonthe @wylerofmc +~ bnl | dmsdc
prosecutor Woéjtowicz!°®

On 11 June 2019, the disciplinary court dropped the carges against prosecutor Wojtowicz of offending the
dignity of public office®®

183 Report by Nils Muiznieks Commissioner for Human Rights of the Council of Europe, para 8ips://rm.coe.int/16806db712

84 1n Polish: Raport: Prokuratura od specjalnym nadzoremNovember 2018, p. 7, https:/for.org.pl/pl/a/6413,raportprokuratura-pod-
specjalnymnadzoremkadry-i-postepowaniedobrejzmiany

18 Amnesty International Rule of Law and Human Rights Concerns in Polantlipdate. May 2017.p. 7
https://www.amnesty.org/download/Documents/EUR3762272017ENGLISH.pdf

186 http://lexso.org.pl/enas/

87 Interview with Amnesty International, 7 March 2019, Warsaw.

18 |nterview with Amnesty International, 7 March 2019, Warsaw.

18 |nterview with Amnesty International, 7 March 2019, Warsaw. Online communication 21 January 2019.

19 See: https://oko.press/sadnad-niezaleznymprokuratoremkrzysztofemparchimowiczem/

11 https://oko.press/sciganprokuratorzyjuz-nie-beda-samiwspierajaich-prawnicy-sedziowiei-zwyklirobywatele/

192 Upon the merger of the position of the Prosecutor Generaand the Minister of Justice, which took effect in March 2016, as many as
500 out of the total 6,000 prosecutors in Poland were either degraded to a lower position, transferred to another location or forced to
retire. Amnesty International interviewed two of the demoted prosecutors on 23 March 2017 in Warsaw,

193 https://oko.press/sadnad-prokuratoremwojtowiczemza-obrone-wolnychsadow/

194 https://oko.press/sadnad-prokuratoremwojtowiczemza-obrone-wolnychsadow/

19 http://wyborcza.pl/7,75398,24757958,dyscyplinarkeza-obrone-sadowsprawaprokuratorawojtowicza.html

1% Information obtained by Amnesty International from the legal team of the Prosecw¥@éjtowiczon 11 June 2019.
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https://oko.press/sad-nad-prokuratorem-wojtowiczem-za-obrone-wolnych-sadow/
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http://wyborcza.pl/7,75398,24757958,dyscyplinarka-za-obrone-sadow-sprawa-prokuratora-wojtowicza.html

At the time of writing disciplinary proceedings/ere ongoingin a preparatory stage involvingt leastsix
prosecutors as well asfive proceedings in which the prosecutors hdalready received indictments for their
public statements or participation in protests and public event§?

Prosecutors play a crucial role in the administration of justiand thus alsothe protection of human rights,
including the right to remedy for victims of crime. Under the UNGuidelines on the Role of Prosecutorshey

r g n tclrg ouBtheir functions impartially and avoid all political, social, religious, racial, cultural, sexual or
amx nsgdg | hmc ¥ €heredracbngemnk thanpusuamt the 2016 reform compromised the
ability of the prosecution service to carry out its duties in line with these principldhe 2016 changes
subordinated the prosecution office to a politiah + the Minister of Justicet who became the chief
prosecutorial body:*®

SOLIDARITY WITHEBRDSRS

As the disciplinary proceedings against prosecutors escalatedthe first half 0f2019, their peers and other
activists responded with solidarity actian In April 2019, the court offirst instance was forced to postpone
the disciplinary hearing foKrzysztofParchimowiczdue to the large number of supporters who turned ug?
The disciplinary panel was expected to hold a hearing into disciplinary charges aga Krzysztof
Parchimowiczfor a statement of Lex Super Omnia from February 2027 In the statement, the association
expressed concernsabout weaponizing the prosecution in a case against a Krakow judge who issued a not
guilty judgment in a case involvingnedical doctors. The Minister of Justice was one of the plaintifi¥. Lex
Super Omnia stated that the proceedings against the Krakéw judge were an attempt to influence the
decision-making of courts and called themunlawful.?2? In response, the disciplinary posecutor charged
three members of the association, includingrzysztofParchimowicz vhsg sgd ®needmbd
the officeof™ ot akhb oqgqnrdbtsnqg -

On 11 April 2019, dozens ofsupporters ofProsecutorParchimowicz comprising judges and lawrs as well
as activists involved in various protests in Poland, came to the disciplinary hearikgzysztofParchimowicz r
lawyer requested a change of room to enable full public participation in the hearing; the disciplinary panel
granted the request andadjourned the hearing.

®vd fn sn d bg nsgdg-r gd ghmfr “mc hmengl nsgdqr +

ProsecutorParchimowicz?®*

197 Disciplinary proceedings inthe stag@h m odgr nmVhT b h# by mBsa@VgospkKréysztof Parchimowicz, Katarzyna
Gembalczyk, Dariusz KornelukThere were also proceedings againdacek Kaucz who died in March 2019.

1% Guidelines Article 13

19 \VVenice Commission, Opinion on the Act of the Public Prosecutors Office, December 2017, p. 10
https://www.venice.coe.int/webforms/documents/default.aspx#filtk=CDL-AD(2017)028-¢

200 https://oko.press/sadnad-niezaleznymprokuratoremkrzysztofemparchimowiczem/

201 http://lexso.org.pl/2017/0214/stanowiskestowarzyszeniaw-sprawieinstrumentalnegepodejmowaniasledztw/

202 https://www.tvn24.pl/wiadomosei-kraju,3/sledztwo-ws-sedziprowadzilaproces-ws-smierci-ojca-ziobry,713165.htmt and:
https://www.tvn24.pl/wiadomosei-kraju, 3/proces-ws-smiercijerzegoziobry-sad-odrzucikwnioskioskarzycieli,708244.html
203 http://lexso.org.pl/2017/02/14/stanowiskestowarzyszeniaw-sprawieinstrumentalnegepodejmowaniasledztw/

204204 Interview with Amnesty International, 7 March 2019, Warsaw.
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http://lexso.org.pl/2017/02/14/stanowisko-stowarzyszenia-w-sprawie-instrumentalnego-podejmowania-sledztw/

On 6 May 2019, a large group of supporters gathered at the disciplinary court hearing with Piotr taigicz.
Holding placards #WolnaProkuratura (Free Prosecution), the supporters filled the hall of the office of the
National Prosecutor.

PROKURATOR
NIE NA
OStUGl !

Ohbjds “s sgd M s, 28Rebrkary 200%itjdtytva oByavateiskabNolaanPoolftnettBbe gidn) d
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6.IMPACT ON PEOPLE

®K' v hr sggoydseitasatmagmsmdbs ad Dk gahdéna al@ma kights activist,
learned these wordsn the 1980s from her father, a formerjudge and member of Solidarity® H v ntolac f n
Christmas panto athe court, so | associate courts wittthat and acartoon®Vell, just you wait, rabbit?°

and the smell of oranges, paperandradr +~ r gd® gqdekdbsdc -

D k @ aPodiedna has had her fair share of experience of police stations, courtroomsaan k * vxdqgqr - neehbdr -
She is one of 14 women who on 11 November 2017 attempted to join tihedependence Daymarch in

Warsaw witha banner readng® E * r IStog ISome ofthe marchers attacked the 14 womenverbally and

physically, injuringseveral of then, including D k Q aPodiena.

In early May 2019,

D k Q aFodiedna
travelledto Belgium and
the Netherlandsto talk to
Amnesty Internationabnd
the public about the
situation of activists in
Poland On 6 May;, the
morning of her return to
Warsaw police raided her
house at 6am. They
arrested and detained her
for several hours on
rtrohbhnm ne ®needmchi
religious beliefs$2®” The
police claimed to have
foundinDk Qahds’
Podlelina- home copies
of posters depicting the
Virgin Mary with a halo
around her head and
shoulders in the colours
of the LGBTQ flag®® If
convicted Dk Qahds "
On c k cdulchbe
sentencedto two yearsin
prison. Amnesty
International stated that
such posters donot

@gsvngj cdohbshmf DkQahds ™ OnckdiGm’ - ®

25 A famous Soviet cartoon in the 1980s featuring Rabbit who routinely outsmarts Witfps://en.wikipedia.org/wiki/Well,_Just_You_Wait!
2% |nterview with Amnesty International, 3 May 2019.

207 Article 196 of the Criminal Codehttp://prawo.sejm.gov.pl/isap.nsf/DocDetails.xsp?id=WDU19970880553

2% Article 196 of the Criminal Code
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